HERD LAWS IN KANSAS

by

Alvin Peters

The problem of separating cattle from cropa haa long been
an impoertant one. In Medieval England, the solution was to
graze the cattle in the town common with someone tending them.
In the eastern United States, colonists and early Americans
let the cattle roam throughout the woods while the settler
fenced in his crops. The landscape of Kansas created a need
for different solutions to this problem. In northeastern and
east central Kansas, where trees were rather plentiful, the
fence law of American traditicn was favored, which reguired
the farmer to fence in his fields and allowed stock Lo graze
at large., However, the remainder of the state d4id not have
the luxury of trees and, therefore, ocften favored the adoptian
of the herd law:, which reguired atockmen ta restrain their
herds or be liable for damages to crops, Because such a law
d4id not veguire the stockmen to build fences around their
pastures, many of the wealthier cattlemen hired people to tend
te the herdas. The herd law ¢reated a problem for the less
affluent, those who could afford neither to buy the materials
for fencing nor toc pay the needed number of cowboys,

The first fence law was adopted by the territcorial
legislature in 1855. Inasmuch 25 moat of the population of
the state lay in the eastern portion and in the north, where
timber was relatively plentiful, this was perfectly
acceptable. The cattle revamed freely, and the fields were
enclosed. If an animal did try toc get into a field, the
farmer was usually working nearby and would be able to drive
the animal away. This worked well during the day when the
farmer was in the field, but at night there was no one
guarding the crops. In order to sclve the preoblem, the
legislature passed the Night Herd Lew of 18364 which permitted
the adoption of night herd laws by individual counties. Those
counties which used the night-herd provisions of the law often
did se¢ in the 1860s, when the newspapers were busier worrying
about the Civil war, Linceln's assassination, and politics in
general. Therefore, the papers of that time were silent on
this subject and it was difficult to secure complete or
accurate data on the extent of night-herd laws. An incomplete
record of the areas where the night-herd laws were adcopted is
shown on the first map (Figure l1). The Biennial Reporta of
the Kansas State Board cof Agriculture are the scurces of the
information on the map, and while the Board was later
concerned about the general herd, laws, it was not much
concerned about the night-herd laws.

Because oI the night-herd law in the northeast and east
central sections, the idea of a general herd law was not
seriously discussed until the populatign began increasing
greatly in the sgutheastern and central parts ¢f the state.
This was also about the time of the invention of barbed wire
which made a2 lack of materials less of a problem but did not
make fencing any less expensive. It was 1870 before the
legislature passed the first herd law to govern the daylight
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hours as well as the nighttime. This act applied to only one
county, however, Crawford. On February 28, 1871, the law was
extended to include Cowley, Butler, Marshall, Republic, allen.
Dickinson, Sedgwick, Mitchell, HNeosho, Wilson, and Marian
{(except Doyle Township) Counties and Rock Creek Township in
Coffey County, Both of these laws had one feature that gave
pecple a voice in the decision: the laws went intoc =ffect
only if they were approved by a vate of the people in the
county or township affected, The law had to be approved by a
majority of those wvoting on the guestion, something later laws
would change. Another law allowed for the adoption of a herd
law on a laocal basis. Enacted on Febrvary 25, 1870, it
permitted a county commission to call for a vote on a herd law
if a petitlon was submitted to the commissioners bearing the
names of one-third of the voters in the county. This law
applied only to Cloud,_Saline, Ottawa, Washington, Cherokee,
and McPherson Counties.

The inconsistency in these early herd laws was that the
legislature forced a vote in some counties, permitted the
submission of a petition Lo vote in other counties, and
prohibited a vote in the remainder of the counties. This was
apparently a response Lo local pressures, The obvious
diecrepancy led to the Kansas Supreme Court decision of
Darling vs. Rodgers (1871). The case, which was on appeal
from the Saline County District Courbt, noted that Saline
County had a herd law under the terms of the 1870 act.
Writing for the court, Justice David J. Brewer found that the
herd laws of 1870 and 1871 were unconstituticnal because the
Kansada Constitution required equal treatment of the counties.
Brewer noted that it was possible for one county to have a
herd law while its neighbors did not; this would have made iL
possaible for some people to follow the fence law and cthers
the herd law, with the resuvlt that there would be no fences,
By unanimous vote the court struck down the herd laws because
they were restricted in their applications. The decisgion
spuke specifically to the laws of 1870, since the law of 1871
had not yet been passed when the court heard the case. By the
time the verdict waa released, the 1871 law had passed; so it,
too waa struck down,
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The legislative response to the court came on February
24, 1B72, with the enactment of a new herd law which
needlessly repesaled the previous ones. It established the
county option in deciaions concerning the herd law., The 1872
act gave the county commissioners the power to decide if the
law would ge inte effect., The commission's decision was tc be
published in the newspapers of the county for four weeks. 1t
there was no newspaper in the county, then the announcement
was to be posted in at least two conspicucous places in each
township. The people did net have to vote an %Pe isasue, nor
did they need to petition the county commission.

hAlthough the basic concept remained, the format was
changed in 1874. The new herd law previded that two-thirds of
tne voters could petition the county commissioners to adept
the herd law., The petitioners had to give thirty days' notice
pricr to presenting the petition to the commissioners. The
law then had to be accepted. After its enactment, it had to
be published three timee in each township or posted in three
places in each taownship. The_ commissiconers could still,
however, act without a petition.

The Kansas Supreme Court heard four cases concerning the
effective dates of various herd laws. The firat two, Hoover
v3. Mear (1876) and Reed vs. Sexton's Administrators (1878),
came from Dickinsen County and Were similar., The Supreme
Court ruled that a herd law went into effect on the twenty-
ninth day after the first publication regardless of the stated
effective date or the date the law was recorded. 1In the third
case, Kansas v¥s. Hunter (188R), the Court ruled that the
county commissioners, in this case Leavenwarth County's, did
not need a petition from the pecople or a vate of the people in
order to affect the enactment of a herd law. 1In this instance
the commissioners had considered a herd law without a petition
being submitted or a vote held; the action was challenged even
though the law failed to be pasaed. The final case aon the
guestion came from Labette County in 18%0. The Court culed in
pond wvs. Treathart that the county commission needed to
publish the notice of the law for four consecutive weeks and
that a break in the publication meant the counting of weeks
began anew.

A feature in the 1B74 law had been that a petition aigned
by a majority of the voters in a county could nullify the herd
law. Prior to this time the legislature had been timid in
establishing a herd law, first restricting its use, then
making local enactment difficult and rescission simple., In
1879 that changed. The Ransas Legislature approved a law
permitting the counties to rescind theicr herd laws only if a
majority of the voters agreed to do sc in an election. The
election could only be called if a petition was presented
signed by a majority of the voters in the county. This added
one more step ta the pro%ﬁdure for resciegsion beyond what was
provided in the 1874 law.

only one county, if any, rescinded a herd law. The
Biennial Reports of the State Board of Agriculture of the
18705 and 1BB0s alluded to the possibility that Jewell County
adopted and then rescinded a herd law, The report of 1877-78
said that the county had had a herd law since 1872. The
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reports of preceding years did not mention the existence of
such a law, Finally the report of 18B1-82 said, however, that
Jewell County did not have a herd law. Did the law have an
expiration date which caused it to lapse? Was the law
rescinded? WHas one of the people who reported to the state
board wrong? The fifteen newspapers printed in the county at
that time made no mention of discussion about the herd law.
If it was a major issue, it was kept guiet. No other place
had such a mix-up, nor repealed the law; however, the reports
noted that Lincoln, Marion, and Labette counties discussed Lhe
idea.

The General Statutes of 1889 were passed with a new twist
in the herd law--all animals beyond a certain age were
required to be enclosed. This applied te all ceounties of the
state, The law wvaried with regard to the animal and its sex,
Usually the males beyond the age of cone year and females
beyond two years were to be fenced in a pasture. This statute
laid the groundwork for the Herd Law of 1929. It was this act
which made the herd law applicable state-wide and to livestock
of any age. But the &uestion had, by then, ceased to be a
major topic of debate.l

The biggest years for debate were those when the herd law
was being considered in the varicus counties under the county
option during the 1870Us. Often the best agaources of
informaktiocn were the newapapers. Inasmuch as it would take an
enormous amount of time to review all of the newspapers of all
106 counties in existence at that time, eleven counties were
selected for this paper. Anderson and Franklin were selected
aa representative counties in the east-central section of the
state which never adopted a herd law. Doniphan was chosen
because it is in the northeastern corner of the state. Clay,
Butler, and Lyon were chosen because they are in the Flint
Hills; the first two adopted the herd law, while Lyon County
did not. Labette and Neosho Counties repreaented the
southeastern corner of Kansas, Jewell is fcocund in the north-
central region and had a guestion about rescission. Finally,
Hamilton and Greeley Counties are from the far western part of
Kansas and ameng the moat recently organized countlies. These
counties also have copies of newspapers on microfilm at the
Kansas State Historical Society Library., A twelfth county,
Garfield, was originally selected but was not used because
there were no newspapers from it in the possession of the
library.

The newspapers in Neosho, Labette, Doniphan, Butler,
Anderson, and Lyon Counties carried letters and editocrials
debating the issue, althaugh Anderson, Doniphan, and Labette
had only one letter each on the subject., At the same time
papers in Clay, Ffranklin, Greeley, Hamilton, and Jewell
Countiee carried no debate at all on herd law during the
saeventiez, The only reference this latter group of papers
made to the subject was when the Greeley County Gazette and
the Greeley County Tribune each carried ap article in May,
1886, telling their readers how to go about getting a herd law
enacted, So there qust have been popular support in that
caunty far the idea.l
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The argurents in the Jdebate were usually trhe same. The
lack of cimber increased the cost of materials for fencing.
Therefore, neither the farmers nor the stockmen wanted to
fence in their land, This was the main point of contention.
The cost isaue was used both to support and ko oppoae the herd
law. It was used in support when the farmers outnumbered the
stockmen, and it was used in opposition when to stockmen were
the majority. OLher common arguments were that the herd law
permitted the hiving of a herder in place of fencing and that
the lav would drive the srack producers cut of the county.
The former of these uii used to support the laws; the latter
wvas used to ¢oppose it.

Some of the argumentes vere more peculiar. For example,
the editor of the OsSwego Register oppesed the herd law on the
grounda that it was healthier for the people of the county if
the rcattle were allowed to roam freely. He pointed to
neighboring Cherokee County in 1873 to show that the rise in
the number of illnesses was attributable to the growth of
"vegetation on waste lands, marches; wet, low creek bottoms
and places where vegetation grows profusely." He noted that
vith the herd laws, thi growkth was allowed to die and rokt:
this led to diseage,-3 The Sytacuse Journal used an
intereating article to support the adoption of the herd law:
it pointed out that the Frontier Stock Asscociation passed a
resolution expressing concern abovt aplenic fever spread by
the cattle from Texasa which were driven intoc Hamilten County.
If the cattle were restricted, t?e disease would not spread to
the domestically raised catcle.l

Occasionally a writer became s¢ inveolved in Ais argument
that he forgot Lo tell the reader which side he supported.
The editors of both the Thayer Head-Light and the New Chicago
Timeg printed stories in 1872 decrying the use and cost of
fences. It was not anparent whether they favored the fence
law or the her? law, Since their daca could have been used
against either. 2

The best summation of the pesiticns was made by the
editor of the poniphan County Republican in his edition of
March 1€, 1872, Ln it he stazed

To the people of western and frontier counties
a4 herd law was a vital necessity. They could not
fenre their land. They had neither the money nort
the timber neceasary to do so. Hence they could not
raise crops if cattle were allcwed to run at large.
A herd law was absclutely necessary to enable them
to cultivate their farms, and live.

agn the ather hand, the farmers of the older and
more thickly populated counties were believed to be
almost universally opposed to herd law, They
P”°t°5tiﬂ against its being wmade applicable tc their
counkty.

As “he guoted editor noted, it was the newer counties
which adeopted the herd law first {(Figure 2). The law was
quickly adopted in the counties in the central third of the
state which lies immediately west of the rlint Hills., The
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Figure 2
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counties to the east did not accept it as quickly, probably
because they had plenty of timber for fencing and they had
been under the reqguirements ©of the fence law since its
inception nearly two decades before. The western third of the
state did not veote in the herd law, because they were not yet
organized counties, As the c¢counties 1in the west were
organized, though, they pasged herd laws almost immediately--
always the adoption was within the first two years. The
information on the map ., Figure 2, depicts the spread of the
law, but after 1884, the Biennial Reports were no longer too
concerned about the law. This made the spread in later years
difficult to ascertain.

The exception to the above-noted causes was in the
southeast corner of Kansas, There seemed to be no logical
reason for Cherokee, Crawford, Neosho, Labette, and Montgomery
Counties to adopt the herd law in the early 1870s while the
rest of the counties in the eastern third of the state did
not. Perhaps they adopted it because it was less expensive to
leave the land with no fence than to enclose the land and,
since farmers outnumbered stockmen, the larger group refused
the expense. But then the guestion arises as to why the same
did not occur in other eastern counties. The newspapers gave
ne reason for the difference. The arguments used in these
five counties were the same as those advanced in the others,
_The only difference between them and the rest of the eastern
third was that four of them were specifically named in the
early legislation, but presumably the support was present in
the counties before the legislature adopted the provislons.
Another theory which has been advanced concerning this
phenomenon is that it was related to immigration. It may have
been a contributing factor since many of the residents mowved
to Kansas during the period just before the Civil War and came
from New England, New York, and New Jersey. Those areas had
long ago developed the concept of the herd law. If enough
people who had emigrated from there were among the population
1n scoutheast Kansas that they controlled the political
situationi it would have been quite natural for them to import
the idea.
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The herd law was used only to regulate the movements of
cattle. There were other laws regulating rams, jacks., boars,
stallions, and stags. The first law of this type wasa enacted
in 1868. Thie hog law was enforced state-wide, with provision
for townshipa to exempt themselves from it. Interestingly,
the petition to force a vote on the law in a townahip required
only ten signatures. The township opticn made Lhe law so
conflicting that two counties voted to institute the hog law
county-wide in addition to the state law. Those counties were
Doniphan and Leavenworth. ®Generally, though, the lawa dealing
with animals other ghan cattle were much less controversial
than the herd laws,

The Kansas Supreme Court has heard Lwenbty-one cases
dealing with the herd law, the first being Darling vs.
Rodgers. This decision ruled that the first three herd laws
were unconstitutional, The 1872 law was passed as a response
Lo the ruling, That law did not, however, answer CLhe court’s
basic objection that it permitted two counties Ete have
cenflicting laws on neighboring hamesteads. This was the
basis of William K. Davis's positian in a case challenging the
herd lav in Cowley County District Court. The court ruled
that since the 1872 law allowed the county option state-wide,
it was constitutional. 'Davis appealed. In Davis vs, Wilson
{(1873), the Kansas Supreme Court upheld the lower CoUrCL'Ss
ruling. This was re-affirmed in 1875 in the case of Keyes vs.
Snyder. Morris County had adopted the herd law on the basis
of a township option; each township voted adoption or
rejection of the propozal. While the court upheld the 1872
law, it struck down the townsahip optian concept of Morris
County's law.

A5 in all legal! queationa, liability cases filled a large
part of the history of herd law, The group most often
involved in the cases, other Lhan stockmen, was the railroadas,
The first liability raae was Central Branch Railroad Co. vs.
Lea (1878}. The Supreme Court held that if the herd law or
the night herd law was in effect, as it was in Macrshall
County, and neither the railrcad nor the stockmen followed the
laws, the atockman could not collect damages when an animal
was killed, The court cautioned that this only applied if the
stockman did not cbey the herd law and if the railroad failed
to obey the fence law. The fence law still reguired the
railroads to fence their land when passing through or next to
a pasture, 1In hearing two cases from Marion County in 1884,
the court refined the previous ruling. In Atchison, Topeksa,
and santa Fe vs, Riggs and again in A.,T., & 5.F. vs. Howard,
the Supreme Court held that when the stockman did cbey the
herd law, he could collect damages from the railrocad if it did
not cbey the fence law. The original ruling was also
teinforced in 1879 when the justices said in A., T., & §.F.
vs, HBegwir that the railread was not responsible if the
animals killed were in vioclation of Reno County's herd law. A
restatement was made the following vear when Cloud County gave
the couE& the case of Central Branch-Union Pacific wvs.
Walters.

The final case dealing with the railrcads broke newv
ground, The decision reached in Martin vs. A., T., & §.F.
{1914) was that a cattle guard used in place of a gate by 3
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railroad was legal but had to be maintained so that snow and
ice did not build up to Lhe point thatk the catble counld walk
over it as if the guard was not there.

One case netween a stockman and a farmer allowed the
Supreme Court to apply its rulings in the cases of Riggs and

Howard to o different area of concern. ﬂiiﬂlgégg va.
Mendenhall (1915) came out of Gove County. which had a herd
law. The court ruled that the condition of Hazelwood's fence

made no difference in the case, because Mendenhall had not
fenced in his crops. Since Mendenhall had not followad the
reguiremants of the fence law and Hazelwood had followed the
herd law, the Eormer cobld collect no damages for hia ruined
fields. The importance pf this decislon was that it stated
that the fence law waa still enforceable regardless of the
exlstence of a herd law in the area. The ruling also pointed
out one of the more cenfusing aspects of the law: since the
legislature never vrepealed the Fence law, it must still be
obeyed. Many counties still struggle today with the gquestion
nf whiech law takes precedence. The rvlang in Hazelwood also
meant that the argument of whether to pass the herd laws in
the 1870s and 1280s should have been useless aince the farmers
would s5till have to fence in the crops, but the case came %p
Ehirty years too late to be of importance in that argument.2

In Bertram vs. Burton (192%), the justices upheld
Burton's contention that sirce his cattle were being driven,
they were not running at large. Thus the Washingteoen County
Diatrict Coutrt was correckt in stating thet the herd law had
been obeyed. 8oL the Supceme Court further ruled that this
techpicality did not absolve Burton of CEE liapility if his

cattle wandered into someone else's field.

The herd law was considered by most geople tc be a
restatement of common law. Therefore, it was used to prave
the case for common law in a lawsuit in Jackson County. Orlo
E. Olden sued the Missouri Facific Falilway Company. He
contended that common law held that his caw, which had
wandered onto the railread tracks and been killed, was nat
unattended simply because it was not fenced in. The railway
company believed that common lav had no effect because it had
been superceded by the Fence Law of 1868 and the subseguent
herd lawa, olden won and Missourl Pacific appealed. In
Misasourl Pacific ws. Olden {(1305), the Supreme Court stated
that the Herd Lav of 1872 was indeed a re-adoption of the
common law prior to 1868. This was stated again by the Kansas
Court of Appeala in Lindsay vs. Cabb {19281}. These were
interesting rvlings since the fence laws were the same as
common law inm the 4&cuthern states, and the laws in the
northeastern states as well as England began as fence laws and
moved toward the herd laws. Thus, the herd law was not the
traditiS$al commen law in either the Upited States or
England.

The common law concept was used 1in a blanket ruling on
liability in 1522, In Miller vs. Patrvin, the Supreme Court
held that wherever the herd lav¥ was in effeckt, common law
liability was in effect. Thus, 1f the srockman's cattle did

any damage which the stackman could have prevented, he was
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liable. While 0Qlden referred anl to cases involving
railroads, Miller applied to all cases.

The final legal aspect of the herd law came with the
widespread use of the automgbile. The guestion was raiased
about damage caused to a car when it had ar accident with a
vehicle pulled by an animal. Two cases dealt with this
subject, Wilson vs, Rule came from Sedgvwick County and dealt
with a mule; Abbott vs. Howard was from Johnson County and
dealt with a horze, Both were heard by the Supreme Court in
1950, and the rulings wvere identical: 1f the animal was not
running at large {(these wWere notl, the car owner could not
collect under the terms af the herd law.

With the exception of the two cases in 1350 and the cne
in 1981, debate gwver herd lawv wversus fence law has been guiet
zince 1929. when the legislature finally made the decision to
make the herd law applicable state-wide, the problem was
salved definitively. Occasionally a county commission decides
that the fence law has precedence over the herd law, but that
argument must always fail in court unless the legislature
decides to change the law again, Fer the most party, the
guestlion was settled ac Kansas was settlsd. As the farmers
moved to the western part of the state, they took the herd law
with them, wWhen the total number of farmers cutnumbered the
stockmen and the «ities no longer cared about the issue, ths
herd law replaced the fence law in the eastern part as well.
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