THE POPULIST JUDICIARY:
MORTGAGES, USURY, TAXATION AND AGRARIAN RETORM

by

R. Douglas Hurt
Curator of Agriculture
The Ohic State Historical Societby

"We want the accursed foreclosure system wiped out . , , .
The people are at bay, let the blocod-hounds of money who have
dogged us thus far beware,* shouted Mary Elizabeth Lease. Although
undoubtedly caught up in the momentum of her own rhetoric, Populists
knew exactly what she was talking about--mortgage indebtedness,
usury and taxation. Farther to the West, in Washington, John R.
Rogers expressed that same Populist sentiment when he wrote, "The
money dealers by their management cause misery. fallure, disease,
crime and death with greater certainty and more culpability than the
slaveholders of the past . . . ." Although Rogers, too, was over-
stating his case, no Popullst would deny that thousands of farms
were being lost every year. Kansas' Senator William A. Peffer, how-
ever, explained the economic situation best for Populists when he
said, "The people's homes are slipping away from them., We're fast
becoming a nation of renters.”

although the members of the People's party were prepared to
revise the mortgaglng, lending, and taxing procedures, Populists
also recognized the ultimate success of the agrarian reform movement
would depend upeon the response of the courts. Consequently, they
hoped the electien of Populist-endorsed candidates to the judiciary
would make that branch of government more responsive to the general
welfare. Belpre the agrarian revolt faded, Populists in Kansas,
Nebraska, Idaho, Washington, ang Minnesota elected nine men to
their state supreme courts. Each Pepullst-endorsed justice would
have the occasion to rnule on mortgage regulation, usury, arnd taxation--
issues of vital concern to the People's party. The response of the
Populist-endorsed justices to these aspects of the economic system
indicate whethar the People's party was able to express its reform
philesophy and achieve party goals through the fudiciary.

The {irst indication of how a Populist fustice In Kansas stood
on mortgage regulatlon came in 1895, after the Kansas legislature
rassed legislation which gave farm debtors some relief during mort-
gage foreclosure, The statute. passed in 1893, provided for a real
estate redemption period of eighteen months after the foreclosure sale
with the stipulation that if a court found the land had been abandoned
by the debtor, the period of redemption was shortened to six months
from the date of sale, During the first twelve of those eighteen
months, the owner had exclusive rights 10 redemption Instead of six
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months as the old law provided; for the next six months creditors
could redeem from each other. The terms of the redempton were
reimbursement of the amount the crediter paid plus interest and
the costs of the sult. After redemption the property was no longer
subject to claims of creditors who had falled to press for settle-
ment of their liens durlng the redemption period.

Difficulties in enforcing the act arose when debtors asserted
the law was retroactive in order to claim the benefits of a longer
redemption perlod for mortgages entered into prior to passage of the
law. A debtor tested this contention before the Kansas State Supreme
Court after his property had been foreclosed and ordered sold under
the terms of the old law, The court held the legislature had not
intended the more lenient statute to apply to previously made mort-
gage contracts, Under the old law the purchaser was glven actual
possession of the property immediately after foreclosure and sale
of the mortgaged premises. After that the debtor had no right, title,
or possession of the property. The court reasoned the new law, in
allowing the debtor to possess his property after sale for the length
of the redemption perliod, actually established for the owner of the
morigaged property "an estate of several months more than obtained
by him under the former law, with the full right of possession, and
without paylng rents, profits, or taxes." In the court's oplnion,
the new law "substantizally impaired" the obligations of previous
mortgage contracts, and if applied retroactively, would reduce the
value of mortgages since the purchaser of the property at a morigage
sale could not collect renis or possess the property for eighteen
months after the sale, If the act were applled to past contracts, it
would be unconstitutional because no statute could be designed to
interfere with existing contracts unless expressly declared by new
legislation. The court directed the lower courts to "apply new
legislation only to future cases, unless there [was]something . . .
which show [ ed it was] intended to have retroactive operations. "4

Popullst Justice Stephen H, Allen did not agree with the
majority decision. He argued that because the law did not expressly
prohibit its application to prior contracts, the legislature had in-
tended it to be retroactive. Nor did he belleve that parties to a con-
tract had a vested interest in the law under which the contract was
made. If that were the case, those parties would be superior to the
legislature; the creditors, then, and not the legislature would be
supreme in making and influenclng laws. Allen further claimed that
the redemption law did not take away any rights nor impair the obli-
gations of contracts if aprlied retroactively. While the old law re-
quired that lands selzed and ordered sold must first be appraised by
three householders and then s0ld for at least two thirds of the apprai-
sal, the new law relieved the debtor of the expense of an appraisal,
allowed a speedy sale, and permitted the debtor to redeem the
land any time within one year, Therefore, the law seemed to him
"eminently just and commendable." Although Populists agreed with
Allen's reasoning, debtors who assumed mortgage obligations prior
to 1893 could still lose title to their property upon a judgment sale.®
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Two years later, though, Kansas Populist received retro-
active protection under the real estate redemption law when Popu-
list-endorsed Chief Justice David Martin jolned Allen in over-
turning the case of Watkins v. Glenn. As aresult, the redemption
law of 1831 was applied to both future and exlstlng contracts--an
action which greatly alded the debtor, For that effort, both the
Republican party and Martin's friends condemned him. Neither
were able to account for the "maggott of Populism which appeared
to have entered his brain," and his politlcal enemies charged that
he saw better political prospects in the Populist party and was
preparing to "flop” to that organjzation, Martin was certalnly well
In tune with Populist philosophy because he insisted that "the
common people are clamoring for equity not law." Most people in
Kansas, he said, had borrowed money when times were prosperous,
but with high interest rates and an insufflcient supply of money in
circulation the debtors were on "the verge of being driven from thetr
homes , . . and they demand [ed ] rellef regardless of ethical con-
struction of law." He also malntalned, "The judge who is bold
enough to glve mortgage bound people the benefit of the doubt in
law's ILnterpretation will be sustained by the masses." While this
advaocacy of judicial Popullem won him the continued support of the
People's parly, the Topeka Joumal noted the Republican party showed
a "readlness to knife him on all sides if the chance should offer.”
Willlam Allen White's Emporia Gazette reprinted an article from the
Atchison Globe, Martin's hometown newspaper, indicating Republican
hostility to his deciston when the party charged the ruling was a
"Populist decision pure and simple," Martin’s decision was short-
lived though because the United States Supreme Court overruled it
the same year, holding that "any such modification of a contract by
subsequent legislation agalnst the consent of one of the parties,
unquestionably impairs its obligaticns, and Ls prohiblited by the
Constitution," Martln knew. the Globe reported, that the federal
Supreme Court would reverse him and that "ninety out of every hun-
dred lawyers were against him, " but he upheld the law anyway.

Several years later (1859) Kansas' Populist Chief Justice
Frank Doster also volced sentiments on behalf of debtors when he
dissented with the court's ruling that a mortgage was considered a
title to the land and not merely a security. In disagreeing Doster
accused the court's majority of having "fallen into error" and argued
that “a mortgage (was] merely a security and vest [ ed] no estate
whatever in land." Such reasoning was exactly what the Populists
wanted to hear, but in 1899 few Kansans still rallied to the Populist
banner.”

Litigation concerning real estate redemption also came hefore
the Washington State Supreme Court when a morigage was foreclosed
to secure a note for 31,500 bearing 6 percent interest per annum. The
mortgage contract contalned stipulations which provided that land
could be sold on execution to the highest bidder without appraisal,
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required that the debt be pald only in gold, and permitted the pur-
chaser to possess the property durlng the cne-vear redemption
period. These provislons were contrary to Waghingten law which
in part prohlblted foreclosed propertles from being sold for less
than 80 percent of their appraised value, permitted property sold
for 80 percent of the appraised value to satisfy the full mortgage
debt, and allowed the sale of only a portion of the property appralsed
at 80 percent if that amount would satisfy the debt in full. Never-
theless, the majority of the court found the mortgage confract pro-
vislons constitutional much to the displeasure of Popullsts in the
state.

Populist-endersed Justice Tames B, Reavis disagreed with
the declsion, though, amgqulng that property had to be appraised
before it could be foreclosed. He contended it was "universal
knowledge" in Washington that property sold under execution was
simply sacrificed by the owner because the "severe financtal
stdngency and absolute dearth of meney in general circulation [ had]
destroyed the value of real property ., . . ." Populists knew that
as such sales the only bidder was often the judgment creditor who
bid as llttle as he chose. Conseguently, the mortgagee could pur-
chase property worth three times the value of what he bid for it,
and a deficlency Judgment was still left againgt the mortgagor for
the balance of the debt. Reavls believed the leglslature had passed
leglslation in 1097 to prevent those abusive practices against the
debtor. Judge Reavls also viewed requlation af mortgage contracts
as constitutional because "mortgages [ had] been the subject of
legislative contrel both in terms of contract and in the procedure
enforcing the mortgage contract throughout history." However, he
did not think that debts could be satisfied by any kind of lawful
money; only the federal government could prescribe what was con-
sidered leqgal tender for the payment of private contracts. This was,
of course, benefliclal to creditors because mortgage contracts
usually reguired that the loan be paid back in gold. With that ex-
ceptlon, Reavis was clearly advocating the Populist cause for greater
protection for debtors who had mortgaged their property.

Several months later the Washington court upheld the rights
of a redeemer to recover a portion of his property after foreclosure
and sale. That ruling resulted from a farmer’s suit to recover one
of four tracts of land that he had lost in foreclosure proceedings.
The mortgagee had purchased the farm property in four separate tracts
but denied the farmer the rfght to redeem only one of them claiming
that if one tract were separated from the others it would destroy the
value of the remalning three racts. The court, objecting to that
reasoning, asserted that since the mortgagee had purchased the
property in parcels the land could be redeemed separately. Again
Populists could take heart that Reavis was supporting the interests
of the debtors, Redemption of foreclosed property did not extend,
however, to recovery of rents and profits which the purchaser earned
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during the redemption period. The Court maintained that the right
to rents and profits of real estate sold on execution was a matter
of "legislative favor," Therefore, rents and profits were legally
granted to the purchaser at the time of the property sale whether
the bidder was a party to the contract of indebtedness or not. 10

Debtors who faced mortgage foreclosure in Idaho also won
court protectlon, although it was a procedural victory and not a
basic reform declsion. The case originaied when the Vermont Loan
and Trust Company brought action to foreclose a mortgage executed
to a husband and wife; the husband could nat be located so the
suit was brought against his wife. The mortgaged premises were
sold, and when the redemption period explred, a deed was lssuyed
to the mortgagee. When the wife refused to vacate the propetty,
the county filed for a writ to compel her to leave, which the district
court granted. Popullist-endorsed Justice Ralph P. Quarles found
this foreclosure procedure "astounding" for the company did not
state the exact sum due on the loan, and since the property was
considered community property {held by both husband and wife)
the control of the property was in the hands of the husband so no
action could be taken against his wife. Quarles termed the entire
proceeding a "comedy of errors" and reversed the district court's
ruling, Certainly that decision did not support the freedom of women
to enter into contracts on an equal basis with their husbands, but it
did protect at least some debtors from foreclosure.

Two years later (1899}, the Fidelity Savings Association, a
Colaradg corporation dolng business in Idaho, brought action agalnst
a Pocatello bollermaker to foreclose and secure payment on a loan,
In order to secure a 5650 Ioan the worker mortgaged three lots and
agreed to subscribe for twelve shares of Assoclation stock which
had a face value of $1,200. The principal was due in ten years at
& percent (nterest, and a premium was levled on the shares of stock.
The interest and premium were to be paid monthly until the note was
paid in full. If any payment lapsed for sixty days, the entire princi-
pal was due at once if the Association demanded It,

The boilermaker defaulted on his payments and the case
eventually reached the Idaho Supreme Court; Justice Quarles again
delivered the opinion and with a sense of cutrage asserted it was
"strange that men [would] resort to 50 many schemes to oppress and
extort unconscionable gains from their fellow-men, who by reason
of poverty or misfortune [ were ] compelled to borrow money. " After
reviewing the terms of the mortgage contract Quarles maintained it
required "a great degree of intelligence, much sharpness, and keen
shrewdness, to devise means and schemes to rob the unwary and
unsuspecting debtor by extorting from him unsurious interest . . .
yet such shrewdness [was] always accompanied by an absence of
moral integrity or common honesty which fdid] not appeal very
strongly to the judge . . . whose duty 1s [was] to follow the law
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in administering equity." Nenetheless, the court allowed the
foreclosure to stand, but it was modified so that extraordinary
attomey's fees were deducted from the suit and awarded to the
defendant. Thus, while Quarles was sympathetlc to the plight

of the debtor, the technical aspects of the law took precedence
over the need to protect the debtor from unreasconable contracts.
Much in centrast to Martin in Kansas, Quarles favored law over
equity in giving rellef to debtors. Populists, of course, preferred
equity. 3

In Nebraska the mortgage problem became an early target
for agrarian reformers. There, the law required the sheriff to
appoint two appraisers to assegs the value of land before it ¢ould
be foreclosed and sold; and. in order for the sale to be legal, the
property had to sell for at least two-thirds of the appralsed value.
However, during the first half of the 1890s due to the financial panic
there was no market for the property. During those years if apprais-
ers valued the land in terms of the expected future rise in land
prices, a sale for two-thirds of the appraised value would often
satisfy the debt owed. However, if they did not appraise the
property in that manner and agreed that the land could be sold for
the amount the mortgagee would bid, the debtor would be left with
a large deficlency judgment. [n response to the latter practice the
1897 Popocratle legislature tried to prevent deficiency judgments in
foreclosure cases., Populists believed if the mortgagee purchased
the land, his bld should satisfy the debt no matter what the amount
of the bid or debt. Creditors, however, insisted that If only prop-
erty could be taken to satisfy the mortgage, the entire credit system
of Nebraska would be destroved. Nonetheless, the legislature
passed an act which prohibited the deficiency judgments,

Several months after that legislation had been enacted a
dlstrict court faced a foreclosure case based upon default. The
property was sold by decree, but the sale price was Insufficient
to pay off the debt and the foreclosure costs. The plaintiff applied
to the court for a deficlency judgment; he was refused so he brought
hiz case before the state supreme court for review, The morigagee
contended that even though the act of 1897 prohlhited deficiency
judgments, the mortgage contract in guestion had been made pricr
to passage of the law and thus did not fall under that prohibition.
Populist-endorsed John J. Sullivan, with Populist Justice Silas A.
Holcomb concurring, agreed and asserted the act preventing the
mortgagee from recelving a deficiency judgment was a violation of
the Constitution because it impaired the obligations of previous
contracts. Two years later, Sullivan and Holcomb malntained
their posltion when they supported the ceourt's oplnion on a similar
case holding that the law of 1897 which prohibited deficiency
judgments had “no application to real estate mortgages executed
before the passage of the act.” Significantly,then, the two Popu-
list-endorsed justices failed to support a baslc demand of the
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People's party. 15

The Minnesota, Webraska, and Idaho Supreme Courts also
addressed the closely related problem of usury. The first such
occasion came in Minnesota {1893) in response o a mortgage
foreclosure. In order to receive a $20,000 loan an Individual took
a mortgage on his real estate, paid 7 percent Interest each year on
the loan, and provided the mortgagee with a bonus of $1, 000 and
additional services worth $500. When the plaintiff failed to make
his payments, the mortgage was foreclosed. The mortgagor con-
tested the contract as being usurious and brought the case before
the high court. The court, including Justice Daniel Buck, belleved
the apparent usurious nature of the contract was illegal and ordered
the interest on the note computed on the $18,500 actually ilcaned
rather than on the $20, 000 that the mortgagor had requested but had
not recelved. As a result, Popullsts could take some satisfaction
that usury would no longer go unchecked In Minnesota,

In Nebraska at the turn of the century Justice Sulllvan, with
Holcomb concurring, also struck a blow against the usurlous practices
of loan agents. Thelr declsion was a result of action brought to fore-
close & real estate mortgage because of default of payments. Sullivan,
in reviewing the details of the sult, noted that interest at the rate of
1 percent per annum was charged against the principal of the locan
plus a 3 percent commission for the loan agent and an additional fee
to cover the expense of making the loan. Sullivan ruled that if the
money extracted for the mortgagor {or bonuses or commissions were
added to the highest legal rate of interest, the loan was usurious
and could not be upheld. Had this ruling come a decade earlier,
Nebraska Populists would have heralded the decision, In 1902, how-
ever, the People's party was little more than a memory.

Justice Quarles in Idaho, alsc held that interest charges
above 10 percent per annum were usurious and ruled that loan
companies operating in the state had o be llcensed. Although this
practice brought the loan agencles under a measure of state regula-
tion which was agreeable to the Popullsts, Quarles reasoned the
statute requiring the licensing was not passed io protect the public or
the borrower, nor to prevent loanlng money at interest, but rather for
the purpose of raising revenue, Thus, to loan money at interest
without first procuring a license was to perpetrate a fraud against
the public treasury. BSuch practice was prohibited. 18

Anather primary concern of the Peaple's party was the need
to increase taxation of railroad lands. The Populists belleved farm
lands were perennially overtaxed while railroad property was under-
assessed for taxation purposes but overvalued for establishing rates,
Tax exemplions were nothing new; they were based on longstanding
state and local precedents which stemmed from attemptis of states,
countles, and towns to lure industry and transportation facilities
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into their localities. Unfortunately for local coffers, the railroads
delayed taking patents on their grants in order to avoid even mini-
mal taxation. As a result, the railroads did not bear their share of
the tax burden and left the settlers to pay for the expenses incurred
for public improvements and local government. At the same time,
because of those improvemenis, railroad lands increased in value.
Western settlers wanted the ratlroads to take titles to their lands so
their grants could be assessed and taxed as soon as possible and
residents of the frontier tried to place a heavy tax burden on the rail-
road passing through thelr area when the property could be taxed,
The railroads studied those tax levies and assessment procedures
and were quick ta protect their properties by claiming the sanctity
of property in the courts. Conseguently, the taxation policies for
rajlroad lands became as important in arousing the western farmer
to demand reform as inequitable rate structures,

The Minnesota Supreme Court was the [first to deal with this
matter when it was asked whether lands granted tc the §t. Faul and
Duluth Railway Company were subject to taxation on the same basis
as the pther lands in the state. The lands in question had been
acquired, in part, from the state in 1861 and 1865 to aid in the
construction of the railway. The federal government also had
granted some land to the railroad in 1864, and the following year
the Minnesota legislature passed an act exempting railroad lands
from taxation until that property was sold or leased. That act
further provided that the railway company should pay the state
treasury a percentage of its gross earnings in lieu of property
taxation. Justices Daniel Buck and Thomas Canty concurred with
the other members of the court in supporting the railroad ruling that
"In the light of experience, it is probably very unfortunate that the
legislature, in dealing with the various land grant raliway companies,
did not impose some reasonable limitation as to the time during which
this {mmunity of granted lands from ordinary taxation should continue,
But, if the state made lnjudicicus contracts, the mistake is remediless
now." This, of course, was not what Minnesota Populists wanted to
hear.=

In Kansas the following year {1885} Justice Allen concurred
with the opinion of the court which held that the Chicago, Burlington
and Quincy Railroad Company was being unfairly assessed by Atchi-
son city offictals., The sult developed in July, 1893, when the state
Board of Railway Commissioners assessed the railroad's property at
its actual value. However, the city had assessed all other property
at 25 percent of its true value and allowed the property to be taxed
on that assessment. The railroad company paid the local tax on the
basis of the 25 percent assessment and filed suit to enjoin the offi-
cials from collecting the remainder of the tax.

The Kansas Supreme Court ruled the state constitution or-
dained the legislature to provide a "uniform and equal rate of
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assessment and taxation." In order to provide for that uniformity,
all property was assessed at its true value. The railway company,
however, had becn discriminated against because it had been ve -
guired to pay [our times the amount levied against the other property
holders. The court acknowladged the tax ineguity and granted the
injurction against the collection of the unpaid tax. Although some
Kansas Populists were vindicative against the rallroads, Allen was
not. Even though he was a member of the People's party, he did not
use the gocasion to criticize the railroads for past abuse or condone
a yrealer tax levy tor them than for the other property holders.

The guestion must now be asked--To what extent did these
justices act as Populists in regard to mortgayes, usury and taxation?
Clearly, the answer is they functioned primarily as judges and not
as partisan representatives of the party that nominated and supported
them for office. For the most part they weare more concernod with
property rights. the sanctity and inwviolability of contracts, and legal
procedures rather than with the partisan exercise of judicial power,
They upheld limitations on the taxation of railrpads because the law
provided for those ltmitationg. Usury was held unconstitutional, but
the legal rate of interest was often 10 percent, which Populists still
considered usurious. Populists wanted it reduced to 2 or 3 percent.
Still. Tustices Allen, Doster, and Martin of Kansas and Justice Reavis
of Washingion were sympathetic to the plight of the debtors and were
willing to go on the record supporting the need for greater protection
of property irom foreclosure and loss. But that sympathy waz not
expressed in Populist rhetoric,

In retrospect, the conservative sentiment in these declsions
was the cuntlouation of the beliet that law. as it developed in the
early part of the nineteenth century, existed for the protection both
of individual rights and property righis and trat freedom of contract
was a liberty which could not be violated without due process of law.,
The judiciary considered undesirable any extensive interference, on
its part, with the economic order, and most of the Populist-endorsed
justices on the state supreme courts adhered to that traditlonal
philesophy. Consequently, the Populist-endorsed justices were
more concerned with legal principles than with the rhztoric of the
agrarian revelt., None of the judges used their respective benches
ag a form to champivn Populist sentiments regarding nmortgage fore-
closure, usury and taxation, Politlcal devisiveness never disrupted
these courts. As a result, the benches., where Populist-endorsed
judges sat as members, remained untainted by the intense partisan-
ship character:stic af the agrarian rewvolt,
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