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CHAPTER I 

INTRODUCTION 

Dur~nq the period 1865 to 1869, most Radical Republi

cans raised criticisms of the American governmental system. 

They believed that the system failed to function properly 

under severe and prolonged stress and that the separation 

of branches rendered the government ineffective during periods 

of crisis. To rectify these deficiencies, Radical Republicans 

made numerous proposals for fundamental changes in the 

deral government. They envisioned a new system which 

d one principle change in the national government. 

Congress was to monopolize power with the executive and 

jUdicia~y ~s merely auxiliary branches. This would erase the 

confusion and injustice arising from the separation of powers 

and resu~,\: in something comparable to parliamentary government .. 

This was not the only time that this type of govern-

organization had been proposed. Because these Radical 

proposals received more support and came closer to adoption 

than at any other time, this period of American history was 

unique. Much of the impetus behind the Radical reOrganiza

tional movement was to achieve narrow selfish political ends 

but this was not their only motivation. They believed that 

their proposed changes were necessary to protect the hard-won 

results of the Civil War and to form a more flexible and 

democratic government. 



One important concession must be made to the Radical 

in order to fairly evaluate the political reorganization 

during this period of sectional and political turmoil. This 

is, that to suggest various changes in the Constitution is 

not necessarily to attack the document. The writers of th 

Constitution recognized that, as new needs arose, it must be 

dified. The major difficulty confronting the Radicals was 

that nothing prevented the Constitution from being altered 

but, the people of the nation often perceived the proposed 

changes with alarm and suspicion. The great Radical task was 

to persuade the people to accept basic alterations in the 

Constitution as natural. 

he primary objective of this stUdy is to indicate 

ntal changes proposed by the Radical Republicans 

between 1865 to 1869 and to demonstrate how these proposal 

did or would affect government. Because this examination i 

of a general movement, it is principally concerned with the 

constitutional and reorganizational aspects of the Radical 

proposals and not necessarily their sponsors or politics. 

Although there are many studies on various aspects of Recon

truction, none deal specifically with proposed Radical 

governmental reorganization plans from 1865 to 1869. This 

study is an attempt to fulfill that need in a single work. 

Historians, who have generally given little attention 

to the issue of qovernmental change in the Reconstruction Era, 
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limit th lv, almost exclusively to: (1) the Tenure of 

Office Act of 18671 (2) the Command of the Army Act of 

rch 2, 1867, and (3) the acbment of President Andrew 

Johnson. re only f of th dica1 ures to 

ify overnment. It is impossible, from these f 

ur , o gain overall insight into the probl of 

reorganization. ~~reover, t construction historians are 

00 extreme in either justifying or cond ing the Radical 

ublidans. The best work on this lim!ted pect of con

truction i illi ul rock's An rican Crisis. ais 

nclusi6n is t.hat un isting cir t.ances: 

Const.itution could obstruct. and annoy but it 
could not reconcile. A drast.ic solut.ion imposed by 
a simple majority unhampered by checks and balances 
might have shocked at. the time, but. it. need not have 
left the festering sores which remained to plague 
relations between the North and South. • • • Yet when 

11 was said, and all recriminations had been uttered, 
the Constitution remained the one symbol of nationalit.y 
UDon which Americans could unit.•• l 

lWilliam Ranu1f Brock, An American Crisis, (London: 
MacMillan & Company, 1963), p.~73. 



CHAPTER II
 

EXECUTIVE REORGANIZATION
 

Th asic cutive power rican governmental 

yst ted in the President. Among hi owers are 

the r onsibility and authority to enforoe the laws, command 

th orcos, fo nd execut oreign poliov and 

iosu paraon n amnesti • Just as important as these 

enumer rs are the broad presidential powers undefined 

by the Constitution. b reat 'Power and influence 

2within ric olitica1 syst • 

Durin construction, th dioal Republicans made 

numerou to reorqanize the national executive branch. 

Condition rican politic rovided an impetus behind 

their proposals. There w th truqgl 1egi""

lativ d executiv or predominant influence in 

reconstruction progr Radical Republican• 

nti r d by Thaddeus Stevens (R-Penn.) stat~-

nt thatz 

In this country the whole sovereignty rests with 
the people, and is exercised through their Representatives 
in COngress assembled. The legislative power is th 
sole quardian of that sovereignty. No other branch of 
the Government, no other Department, no other officer 

20el1 Hitchner and William Harbold, 
(New York I Dodd, Mead and Company, 
Constitution, Art. II, Sec. 2 & 3. 
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of the Government, possesses on, ingle particle of 
the sovereignty of the nation. 3 

The struggle was intensified by the fact that the legislative 

branch was controlled by Republicans and Northerners while 

the executive branch was headed by a Democrat and a Souther

ner. This condition, after an extremely bitter fratricidal 

war, could only result in power struggle. 

The second impetus for executive reorganization was the 

opular Radical Republican belief that government should be 

reformed by making it more responsive to the people, more 

efficient and powerful, and free from corruption and fraud. 

To accomDlish their objectives, the Radicals proposed modi

fication of the powers and structure of the executive branch. 

Throughout American history, a consistent criticism 

of the Constitution was that it did not limit presidential 

terms. This criticism stemmed from the fear of man's 

having Presidential powers over a long Period. Many Radicals 

ncouraged limitation upon the number of presidential terms. 

There were also Radical proposals to change the length 

of a presidential term. Some legislators preferred a shorter 

term on the grounds that the President should reflect current 

opinion. Others held that a longer term was necessary to 

nsure that the President had enough experience to be intelli

gent in h ling public problem~. 

3congressional Globe, 39th Cong., 2nd Sess., p. 252. 
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, ~~y 
during the term of his natural 
oval of the President from 
resignation, 
uties of the said office, the 

,er to design reconstruction 

policies and genuine desire for more representative and 

efficient government provided nt' behind the numerou 

Radical pIa to reorqaniz xecutive bran • The meth

us gr of 8UCC iev , long range 

fects of propositions vari according ach partic

1
 

tor Ben1amin Wade and Representative James Ashley, 

otn or Chio, originated many of the Radical proposition 

dvancoQ from 1365 to 1069. 4 Thev also actively supporte 

ion proposals of otilers and even crossed 

to support Democratic pl~~D. 

~bruary 20, 18 , de offer t to 

which would restrict the President to 

ingl • ':'hi roposal, nate joint resolution No. 33, 

tated 

in a President 
hall hold office 

ohall not again be 

or inability to 

4Biographlcal Directory of the American Congress, 1774
1961, 85 Cong., 2 Sess., H. 5Oc:;-No. 442, p. 492. Referred 
to at times as the agreat proposer" Ashley was earlier in 
life a Democrat but his opposition to slavery led him into 
the Free-Soil Party in 1848 and into the Republican Party 
in 1854. He was elected as a Republican to the 36th and to 
the four succeeding Congresses but was an unsuccessful candi
date for the 41st CongresB in 1868. 
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ct i t but only to Gnsur 

1 

in ela govar.nment. 

tio in possessing
 

1 r - their possible misuse to
 

dvanc
 reelection, only a limitation upon his 

number 0 could protect the pUblic. This amendment 

c the arounds that it would improve Government 

usc the President's attention would no 

longer d upon rceloction. 6 

d Hade proposal wac reported by the Committee 

and debated by the Senate on February 11, 

lOG7. 

n 

n~.cnt struck out everything and 

insertea "NO n elected President or Vice President who 

5Cong. Glo , 9th Cong.~ 2nd Sess., p. 1140. 

6~., p. 1141. 



'Ibiw. , • 1140.-
8 Ibill6 • , 141 •• 



Ibid.-
10Iu...~. ,- 1.". 1142-114... 

l~., • 143 • 



121biu.. , • 1142-1113 .. 

13I :Cid. , • 1143. 
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15~., 40th Conq., 2nd Sess., p. 2275, 3rd Sess., p. 378. 
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'c;nmc-)nt y 

contain elements cf verv sound oolitical 1ooic. Due to the 

uspicions 0 ... 

, uone 0 O'3al.:; '1aCl any 

lin;) ·~ ............",... tal 

ar reusonaJJ , they 

.......
Rcorcsentat s, .0:.1. ::ltrodu , 

on ~'!ay ~v, 

!lch. 

"ro'PODiti ......... cu

~,...lude: 

9 __ • 

"':'1:'05i 
they 

and also a 
~T.; ........ ~rasi-

v~·t t.~ 

n for the 

of 
ce 

"'hal.! 

he President restricted to one t This simple 

lOIbid., 40th Cong., 2nd Sess., p. 2713. 
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proposition reflected the basic Radical Republican theory on 

this cutive reorganization. 

These various plans, advanced in both the House and 

the Senate, had no real succ • Although they seemed to 

command adeauate support for passage, they all t the same 

fate. So: proposals were nd beyond th oint of us-

fUlness, other re defeated in variou tag of voting, 

and most buried in committe • 

Another alleged weakn in the rican governmental 

syst as the long standing prabl of presidential vacancy 

and succ ion. rom 1865-1869, ,y chang er uggested 

to r dy·this vaguely defined of th xecutive branch. 

On presideritial succession, the Constitution previd that: 

In case of the Removal of the President from Office, 
or of his Death, Resignation, or Inability to discharge 
the Powers and Duties of the said Offioe, the Same shall 
devolve on the Vice President, and the Congress may by 
law provide for the case of Removal, Death, Resignation 
or inability, both of the President and Vioe President, 
deolaring what Officer shall then act as president, and 
such Officer shall aot aocordingly, until tht Disability
be removed, or a President shall be elected. 7 

On March 1, 1792, the Conqress determined the line of 

presidential 8uocession, if both the president and vice

president should die or be inoapacitated, by plaoing con

gressional officers in the chain of executive ascendancy. 

Sections 9 and 10 of the law provided: 

17u.s. Constitution, Art. 2., Sec. 1, para. 6. 
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That, in case of removal, death, resignation, or 
inability both of the President and Vice President of 
the united States, the President of the Senate pro 
tempore, and in case there shall be no President of the 
Senate, then the Speaker of the House of Representatives, 
for the time being, shall aot as President of the 
United States until the disability be removed or a 
President shall be elected. 

That, whenever the offices of President and Vice 
President shall both become vacant, the Secretary of 
State shall forwith cause a notification thereof to be 
made to the Executive of every State, and shall also 
cause the same to be published in at least one of th 
newspapers printed in each State, speoifying that 
Electors of the President of the United States shall be 
appointed or ohosen in the several States within thirty
four days preceding the first Wednesday in December then 
next ensuing: Provided, there shall be the space of two 

nths between the date of such notification and the said 
Wednesday in December, and if the term for whioh the 
President and Vice President last in offioe were elected 
shall expire on the third day of March next ensuing, tb 

cretary of State shall specify in the notifioation that 
the Electors shall be appointed or ohosen within thirty
four days preoeding the first Wednesday in December in 
the year next ensuing, within whioh time the Electors 
hall aocordingly be appointed or chosenl and the Electors 
hall meet ~9 give their votes on the first Wednesday 

in December. 

This was, the existing 1 n 1865-1869. 

r 6, 1865, Representative M. Russell Thayer 

(R-Penn.) introduced a bill which he considered to be a better 

solution to the succession Drobl • His proposition provided: 

that in case of removal, death, resignation, or 
inability, both of the President and Vice President of 
the United States, the President of the Senate protempore, 
and in case there shall be no President of the Senate 
then the Speaker of the House of Representatives for tb' 

being, and in case there ahall be no Speaker of the 
of Representatives then the Chief Justice of th 

Court, and in oase there shall be no Chief Justice 

l8Annal s of Congress, 2nd Cong., 1st Sess., pp. 1342-43. 
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of th court then th justloc of the Supreme Court 
of th n t.h longest commissioned, 
sh 11 act resident. of th Unitad States until the 
di ability b removed or a Pr ident. hall be elected. 19 

In comparing the March 1792 law with the Thayer bill, 

there is no actual change in the chain of succession. The 

latter proposal merely added to the list of officers on whom 

the presidency would devolv hould the need ari • After 

the officials n d in the 1792 law, the presidency would 

ss to the Chief Justice of the Supreme Court and t.hen to 

the senior Supreme Court associate justiog. 

on January 23, 1867 Representative George Boutwell 

(R-Mass.) of the Committ, on the JUdiciary reported the 

bill back with an ndment d with the recommendation that 

it pa • The committ ndment added the following 

ections to the bill. 

Stat.es who ha 

and 
for 
wer 

19cong • Globe, 39th Cong., 2nd Sess., p. 691. 
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17 

tate 
hall b 

9 
• 

though the C' tt ccepted Thayer proposition, 

it also .y t it regarded weakness in 

the 1792 law. 

outwell's objection to th xisting t'lat it 

20Ibid. 

21Ibid• 



18 

take place, under the existing lm1, it would have to be for 

a four-yoar tern from the next March 4th. 

ll's concern was that this oversight could 

rupture the original harmony of the nresidential and con-

terms because a double vacancy could occur at 

any time and~ an election would have to be held. The elected 

candidate would serve a full term of four years which could 

destroY the symmetry of the eleotion system. 22 The Committee's 

nt would reotify this weakness in the 1792 law. Their 

ndment would make it optional for Congress to call an 

laction or permit the officer discharqing the duties of the 

residency to continue in office until the next regular 

laction. The Committee proposal would require an election 

only if insisted upon by a concurrent resolution of both 

Houggg. 

22Ibid. 



23Ibid.
 

2 .... Ibiu• , • 12
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roposit tat t "aCl;l.nq -el:l .1.UoC:'llt ontinu 

,wr ets opinionin 0 

2SIbid. 

ill£., 40 Cong., 2nd s., P. 2224. 
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ill l:Oc::sion at t.hc time of the death, 
oval of the President, the Senators 

joint Beesion under 
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by 
to 
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J 

p:1.ncr th 

- 1 t· rlI:,J; !n harmOI.Y. He followed 

18C7 COi'lI"'.dt·cee 016...'1 t.h~t everv oresidential Glection must 

year 'lenn .. The dlurchill bill did not 

. f less thcuq eiSi- teen I::Cntha remained 

the tern 'iLen tLe double vacanc,'"Y occurred. After an elec

tion caused bv vacancies, howover, the election eequenc 

d not ne~eDsarilv coincide with the congresoional elections. 

urcn1~1'S Lill euls~Que4tly ~iea in the Ca~~ttee an th 

21 

iating law or only at the discretion of congress as pro

posed in 1867. If less than one and a half years remained 

in the term, the "actingA president would hold tho affic 

...~til th~ rcCrul.l::... clecti...,u. 
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vote 
d Repre
purpose 
the Senator 

ting Presi
convening 

disability'Or 

President 

The proposed abolition of the vice-presidency mad 

h1ey' 1an ore extr than th rlier proposals. 

i Iso different: fr the others in that it 

xclud th resident of th;. Senat tb 

peaker of the House from the line of succession. Instead, 

the presidential dutios would first devolve upon the senior 

r, in years, of the executive cabinet and then, 1f 

necessary, upon the Senator, senior in years. In the place 

ot automatic election, as provided for in the 1792 law, the 

t in joint session and each member would 

vote for an individual to be acting president until the next 

regular presidential election. 

Ian actually had some political loqic and 

rite It tain the harmony of the presidential and 

conc:rressional t • y namin ecutive officer first 

in the Ii uccession, it would usually ure that the 

27Ibid ., p. 2713. 
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f the 
of 

n February 20, 1866, Senator sumner expr 

views on the Electoral College during a debate on the Senate 

floor. He favored abolition of the Electoral College and the 

irect election of the president. T~~s would give every 

allot an eaual weiaht in the presidential election. Thi 

cratic by enabling all 9ro~ps to be heard 

and to be a force in choosing the president. 29 

stor Poland offered a constitutional mnendment on 

bruary 2, 867, to institut irect popular vot for presi

ent. nt died in c Ott • 30 

On 30, l86u, ntativ proposed a 

constituti 1 ~~dment which inoluded provisions for direct 

1 president. ho provi re thats 

our 
on 

r, 

artiole 
rt th 

t the 
resrocti 

of 
-

2u!E!£., 40th Cong., 3ra Sess., p. 213 (~ppendix). 

29Ibid., 39th Cong., 2nd Sess., p. 11~,. 

30I bid., p. 1185. 
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under suoh rules and regulations as the Congress may by 
law prescribe, and vote for a citizen qualified under this 
Constitution to be President of the United States, and 
the result of such election in each State shall be certi
fied, sealed, and forwarded to the seat of the Government 
of the United States in such manner as the Congress may 
by law direct. 

The COngress shall be in session on the third Monday 
in May after such election, on the Tuesday next succeed
ing the third Monday in May, if a quorum of each House 
hall be present, and if not, immediately on th 

assemblage of such quorum, the Senators and members of 
the House of Representatives shall meet in the Repre
sentative Chamber in joint convention, and the President 
of the Senate, in presence of the Senators and Represen
tatives thus assembled, shall open all the returns of said 
lection and declare the result. The person having the 

greatest number of votes for President, if suoh number be 
a majority of the whole number of votes cast; if no 
person have such majority, or if the person having such 

jority decline the office or die before the counting of 
the vote, then the President of the Senate shall proclaim; 
whereupon the joint convention shall order the proce~dings 
to be officially published, stating partioularly the 
number of votes given for each person for President. 

Another Election shall there upon take place on the 
cond Tuesday of October next sucoeeding, at which 

eleotion the duly qualified electors shall again meet at 
the usual places of holding elections in their respective 
States and vote for one of the persons then living having 
the highest number of votes, not exceeding five on the 
list voted for as President at the preceding election in 
April, and the result of such election in each State shall 
be certified, sealed, and forwarded to the seat of the 
Government of the United States as provided by law. 

On the third Tuesday in December after such second 
lection, or as soon thereafter as a quorum of each House 
hall be present, the Senators and members of the House 

of Representatives shall again meet in joint convention 
and the President of the Senate, in presence of the 
Senators and Representatives thus assembled, shall open 
all the returns of said election and declare the person 
having the highest number of votes duly eleoted President 
for the ensuing term. 

No person thus elected to the office of President shall 
thereafter be eligible to be reelected. 3l 

31Ibid., 40th Cong., 2nd Sess., p. 2713. 
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Ashley w trongly committed to hi ndment because 

he believed that it would r y the fund tal akness in 

the presidential electiv : elimination of the indirect-

n of th leotoral Collegv. 

His bill abolished the Electoral C-llege by nullifying 

clau two, thr and four of Article II d the 12th 

to the Constitution. The Electoral Call would 

be supplanted by a syst of direct election. Just as urgent 

need, in hley's opinion, the abolition of the national 

nOm1natin onventions. He vi the conventions ndemor

lizing in its practical workings, unfair in its representa

tion of the qreat body of the voters, and repugnant to the 

principles of true democracy and republicanism. n32 Ashley 

to replace conventions with a better system. 

ction would be held which, for all practical 

uld be a nominating election because it was 

doubtful that any c ould receive th imple majority 

needed for election. In tb cond election, the peopl 

uld vote for a candid ho had ranked among the top five 

in th irst election. T candidate who received the most 

votes in this eleotion would beco president. This dual 

lection uld eliminate most of the indireotness which 

offended th dical~. 

32I bid., p. 2714. 
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The third fund ntal fect of inuirectne in th 

xistina svstem was that it was possible for the House of 

, not the people, to elect the president. 

This had happened twice and Ashley wanted to prevent it from 

happening a third time. He opposed the House election because 

it Dermitted a small minority to elect the president. Under 

this election system oach State haa one vote which meant that 

the Representatives of very few people can elect the presi-

This tyPe of election could encourage corruption. 

hlev's bill, proposing fundamental changes in the 

yst of tial elections, reflected his belief that 

ther 8 in the Electoral College. Despite hi 

zeal in workina for the proposal's adoption, it found little 

upport and died in committee. 

33Ibid., p. 27.18. 
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Representative George F. ~Uller (R-Penn.) was th 

uthor of another constitutional acendment to select th 

resident bv a direct popular vote. If there were a ti 

the candidates, a congressional convention would 

lect the Dresident. 11iller I s amendment, introduced on 

ruary s, 1869, died in committee .. 34 

tor Oliver P. Morton (R-Ind.) advanced another 

proposal to modify the Electoral College on February JI 

11869. His major criticisn of the electoral system '1as that 

the Constitution permitted the state legislatures to choose 

the electors. l!orton's amendment would ensure the direct 

lection of oresidential electors. He would accomplish this 

oal in the followina manner: 

34 
~----

for 1896, 
P:-3Jo:

35cong • Globe, 40th Cong., 3rd Sess., p. 1042. 
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The tenure bill which won final acceptance ori~~nated 

in the Senate. It wac introduced on December 3, 186(, and 

referred to committee. ~Jhen reported fran cornmuttee it 

bate. Only the first section Gl tne pro

position is ge~e. It read: 

..." 
3 1,)"I!:-id., 2nd S .. , . .... 
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artment, ithout the advice and consent of the cienate, 
shall expi on tne last day of February, 1867. 41 

There re t~o fundamental differenc hetw h 

original c ittee bill a th UIDner amendmen t • 'r latter 

required th onsent of th en in maId a 1 nU.u~r 

of appointments where it w not t reauired by iating 
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lly. \'11111e the roported 

the tenure of the ~n~. 

rec r' amanc:Lllent tlyo1nal 0 c 

rs 

and 

rtil 

tion of 

vurnmental official...broad 

ond di.fference was that the cOIr",lIitte~':3 bill 

gave the Senate power in the future to reaulate the t~nure of 

govornment offioials. The obiective of Suroner's amendaant 

was to undo many of the ap~oint&~nts President JorJ.son had 

_. The terms of office for those apPointed afLer July 1, 

1866, would be limitea ana, therefore, terms or many Johnson 

41I b1d., p. 4~-



·I'"'; .::l _ ., n .. 
~., t'- ...J 



• • • 

• 

37 

be 

n' 

i
'us 

ch. 

t 30_vot. 

ina thi~ th 

h 

ity \-lithin tbC\ 

r of the f 

ienc,r 

~h@rcan (R-Ohio), 

43Ibid ., p. l04b. 
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~nis latter view Drcvailed with the Senate refusing to delete 

d the heads of depart

nts fro~ senatorial control. A later attempt 

the clause was aaain decisivelY defeated and the oriqinal 

ill - -

The Dath of the bill in the House followed a sliqntly 

to eliminate t~e exemp

tion clause was c.efeetedthe ·tir!lt time, it was Dessed after 

l:econs~C1erat1on. The. committee bill with tl.is ameno.tfent 

then passod the HOUge. 

9 anotner faiLure bv the Senate to with~raw the 

tion nrovision,a conferenc~ committee was aPDointed to 

reernent over the single difference between the 

'Senate ann House billA. The only issue was whether the tenure 

Of DeDartment heads phould be reaulated. The House plal~ made 

tri 
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their removal subject to Senate discretion while the Senate 

version left removal solely to the president. The compromise 

was: 

That every person holding any civil office to which 
he has been appointed by and with the advice and consent 
of the Senate, and every person who shall hereafter be 
appointed to such office, and shall become duly quali
fied to act therein, is ~d shall be entitled to hold 
such office until a successor shall have been in like 
manner appointed and duly qualified, except as herein 
otherwise provided: Provided, That the Secretaries of 
State, of the Treasury, of War, of the Navy, and of the 
Interior, the Postmaster General, and the Attorney 
General, shall hold their offices respectively for and 
during the term of the President by whom they may have 
been appointed and for one month thereafter, s~ject to 
removal by and with the consent-of the senate. 

This section of the compromise bill had only one major 

difference from the earlier versions. The difference was 

the regulation of tenure for Department heads under certain 

conditions. Basically the tenure ru~e stipulated that indi

viduals appointed by the chief executive, during his term of 

office, could not be removed without Senate consent. The 

term of the appointed official expired 30 days after the end 

of the term of the president who appointed him. 

The committee bill, with the amended first section,, 

was passed by both Houses, but President Johnson vetoed it. 

The House overrode the veto 133-371 the Senate passed it 

35-11. The Tenure-of-Office Act became law on March 2, 1867. 

44walter Fleming, Documentary History of Reconstruction, 
(Cleveland: Arthur H. Clark Company, 1906), P7 404. 
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President Johnson expressed his objections to the Tenure 

Act on the grounds that: 

The President may be choroughly convinced that an 
officer is incapable, dishonest, or unfaithful to the 
Constitution, but under the law • • • the utmost he 
can do is to complain to the Senate and ask the privi
lege of supplying his place with a better man. 
• • • Under such a rule the Presidnet cannot perform 
the great duty assigned t~ him of seeing the laws 
faithfully exeouted • • • 5 

Less than a year later, the Senate attempted to expand 

its influence over removals. The proposition was in the 

form of: 

a bill to vacate at the end of thirty days the tenure 
of a great number of general and special agents, who had 
been appointed by the President or heads of Departments, 
and to make appointments to such positions thereafter 
subject to the advice and consent of the Senate. 46 

Although this bill passed the Senate 32-9 on February 7, 1868, 

it never came to a vote in the Honse of Representatives. 

I In 1869 there was renewed discussion and proposals 

over tenure. On January 11, bill repealing the 1867 Tenure 

Act was passed by the House. In the Senate the measure was 

never brought to a vote. 

A measure, however, was passed which modified the 1867 

Act. This new Tenure Act allowed much more executive discre

tion than the earlier version. The sections in the 1867 Act 

45George Henry Haynes, The Senate of the United States, 
II, (New York: Russell & RuSSerr, 1960f,1P.~2. 

46Ibid • 
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hich had regulated suspensions of office during the recess 

of the Senate were completely repealed. Previously these 

uspensions were limited to those caused by misconduct, 

crime, disqualification or disability. The new act substi

tuted provisions which permitted suspensions by the president 

t his own disoretion. The Senate also repealed the pro

vision reqUiring the president to report the evidence and 

reasons for a suspension to the Senate. The president could 

remove an official, during a session of Congress, in whose 

ppointment the Senate had shared, if he nominated a 

successor. 47 

The Act of 1869 repealed same of the 1867 tenure legis

lation, but it did not satisfy President Ulysses s. Grant 

who wanted a total repeal. This was not done until the Act 

of March 3, 1887. 

There were two primary considerations in the various 

proposals to modify the president's removal power. The 

first was a change in the cabinet's composition. This would 

be done by tenure legislation which would replace the discre

tion of the president for that of the Senate. This would 

ensure a major change in the character of the presidential 

cabinet by making it responsible to the Senate rather than 

the president and could have evolved into something similar 

47Cong. Globe, 41st Cong., 1st Sess., p. 37 (appendix). 
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to the British parliamentary system. The principle wa 

rejected with the Tenure Act's repeal in 1887, and much of the 

. portance and significance of the tenure laws were lost 

because they were such a temporary factor in the American 

political SY8t~. 

The second consideration was whether the Senate had 

the constitutional right to participate in any part of the 

removal process. This was the most important aspect of the 

tenure acts. In examining this facet of the problem, it 

must be remembered that tl~ system which seemed best or most 

essential was not necessarily sanctioned by the Constitution. 

Although it may seem necessary to have sole presidential 

control over removal to insure efficiency and unity within the 

executive branch, it does not mean that the tenure acts were 

illegal. 

The debate over the tenure proposals was based pri

marily on differing interpretations of congressional acts as 

precedents and related provisions of the Constitution. 

Naturally, the Radical Republicans supported the doctrine 

that the Senate had a right to share in the removal power. 

Supporters of the ex~cutive argued that the removal power 

was vested solely in the president. 

In analyzing the congressional acts that were used as 

precedents, it is necessary to review congressional policy 

from 1789. ~Vhen the Departments of State, War and the Treasury 
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Representative Benjamin F. Butler (R-Mass.), an impeach

ment manager, stressed the theory that the Senate was a 

political body which had the power to try and to determine 

President Johnson' political fitn • At the beginning of 

trial, Butler defined an impeachable offen ccording to 

the Radicals. 

We define an impeachable high crime or misdemeanor 
to be one in its nature or consequence subversive of 
some fundamental or essential principle of government 
or highly prejudicial to the public interest, and this 
may consist of a violation of the Constitution, of law, 
of an official oath1 or without violating a positive law, 
by the abuse of discretion~ power from improper motives 
or for any improper purpose. 0 

If the Senate had accepted the above definition, the Presi

dent could have been convicted on the offenses listed in the 

articles. 

One theory advanced by House manager John A. Bingham 

(R-Ohio) went further th a loose interpretation of "high 

crimes and misdemeanors" which would have eliminated a funda

ntal executive power. He thought the President's offense 

was: 

that he [Johnson] has assumed to himself the executive 
peroqative of interpreting the Constitution and deciding 
upon the validity of laws at his pleasure and !uspend

6ing them and dispensing with their execution. 

If this reasoning had prevailed there would have been a 

60Haynes, Senate, II, p. 858. 

6~illiam Brock, An American Crisis, (London: Macmillan 
d Company, 1963), p. ~l. 
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fundamental reorganization in the power relationships between 

e president and Congress. Bingham would deny the president 

power to interpret the Constitution. This would have been 

ajor institutional change within the Americ political 

• The president had to examine and interpret the law 

d in order to determine ~heir intent and meaning. 

The chief executive also judged the constitutionality of a 

bill when he signed or vetoed xecutive ordersur~. 

also required forethought as to their constitutionality. 

These powers would be denied the president. The Bingham 

theory could have resulted in legislative supremaoy. 

Johnson's defen oouncil also had many able arguments. 

Benjamin R. curtis62 insisted upon a strict construction of 

"other high crimes and misdemeanors" consistent with the 

indictable crime theory of impeachment. His definition of 

the phrase was I 

Noscitur a socii8. High crimes and mdsdemeanorsi so 
high that they belong in this company with treason and 
bribery. That is plain on the face of the Constitution, 
in the very first step it takes on the subjeot of 
impeachment. High crimes and misdemeanors against what 
law? There can be no orime, there can be no misdemeanor 
without a law written or unwritten, express or implied. 
There must be some law, otherwise there can be no crime. 

interpretation of it is that the language, high 

62Randall, The Civil War and Reconstruction, pp. 155-56. 
A former member ofthe Un!~Stites Supreme Court, Curtis 
(Mass.) was one of the two dissenting judges in the Dred 
Scott decision. He resigned from the bench following this 
decision and returned to his law practice. 
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crimes and misdemeanor offenses again the law 
of the United States. 63 

The nec ary number of Senator ccepted this inter

pratation of impeachment grounds thereby ensuring the con

tinuation of the presidential system. The Radical Republicans 

believed they de a legitimat ttempt to remove the chief 

from office. Although the president's supoorters 

looked upon the episode as an att ted "coup d'etat," accord

ing to the letter of the Constitution the Radicals were as 

correct in their interpretation their opponents. 

The Radicals also nted to nullify the president's 

to power. James Ashley, who w probably Congress' most 

otive member in offering reorganizational propositions, was 

the chief advocate of this idea. Although he wanted to 

liah the veto, he proposed only to modify it. He introduced 

constitutional endment on February 13, 1869, which would: 

and three in section seven of 
following~ h'very bill 

of Representatives and 
a law, be presented 

d States, if he approve, he 
hall return it with hi 

ioh it originated, who shall 
t large on their journal and pro-

it. If after such reconsideration, a 
lected and qualified in that 
bill, it shall be sent, 
objections, to the other 

, by which it shall likewise be reconsidered, and if 
of all the members elected and 
it shall become a law. But in all 

63Haynes, Senat~, II, p. 859. 
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cases the votes of both Houses shall be determined by 
the yeas and nays, and the name of the person voting for 
and against the bill shall be entered on the journal in 
each House respectively. If any bill shall not be 
returned by the President within ten days (Sunday 
excepted) after it shall have been presented to him the 

hall become a law in like manner as if he had 
signed it, unless the Congress by adjournment prevent 
its return, in which case it shall not be a law. Every 
order, resolution, or vote to which the concurrence of 
the Senate and House of Rep~esentatives may be nec6ssary 
(except on a question of adjournment) shall be presented 
to the President of the United States, and before th 

ame shall take effect shall be approved by him, or being 
disapproved by him shall be repassed by the Senate and 
House of Representatives according to the rules and 
limitations prescribed in the case of a bill. 64 

This proposed amendment would require only a simple majority 

£ both Houses to override ~ veto. This would be easy to 

obtain because only a majority was necessary to pass the bill 

riginally. The supporters of the veto contended that it 

a necessary and vital presidential power. Only th 

president represented the entire nation. A hard to overrid 

veto was necessary to fully represent the people, to protect 

ty leqislation. The two-Dority right 

ore, '''1 vital to thethirds reauirement to overri , 
xeautiv, upporteru.
 

ley,'s opini t veto w danqerou
 

y man, t inconsistent with the true 
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64cong., Globe, 40th Cong., 3rd Sess., p. 207 (appendix). 
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became 1 on ch 2, 1867. 65 Thi o ontain provisions 

which, for all practical purpo , eprived President Johnson 
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65Ibid., 39th Cong., 2nd S ., p. 1404. 
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There was further curtailment of the president's mili

tary power in the Third Reconstruction Act which became law 

July 19, 1867. There were provisions in this act 

diminishing the c ander-in-chief's p r. The most important 

were those r firming the authority of administration in 

the general of the armies. It also provided that no military 

officer involv n the work or Reconstruction should be 

bound "by any opinion of any civil officer of the Unite 

States. n67 The objective of this act was to concentrate all 

power within the War Depar nt without any possible restraint 

by th xecutive branoh. Thi ould t Department 

responsible to Congre with respect to Reconstruction. 

These acts clearly infringed upon Johnson's constitutional 

power as commander-in-chief. Th cts were passed under 

the strain of political bittern, and had partisan ends, 

not th rovement 0 1 organization. 

The fourth major executive power to come under Radical 

Republican t p oning power. This power, 

conferred by Article II, t10n 2 of th onstitution, gives 

the pr r to gran rieves and pardono. Ithough 

it doss not 5e t could be dispute over this powe~, it 

66Randall, ~ Civil War ~ Reconstruction, p. 750. 

67Henry, The StOry of Reconstruction, p. 251. 
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The Reconstruct1on controversy was not the only imDetu 

leal propositions. They were attempting to 

remedy basie and ohronic deficiencies within the executive 

ranch. Their proposals involved changes in presidential 

leotions, the executive term, presidential" eliqibility, and 

resolution of presidential vacancy and succession. There was 

thinq extreme or revolutionary about some of these reorqan

izational schemes. President Johnson himself advocated many 

these reforms. 7S 
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against Williams' bill as against Drake's scheme. The absence 

of clear constitutional authority to divide the Court and 

the fear of inconsistency in interpretations were effective 

rquments and the proposal was rejected. 89 

These were the only major Radical Republican proposals 

to increa the membership of the Supreme Court. Although 

the Radicals were unsucc ful, they showed concern and 

understanding of the judicial probl during Reconstruction. 

Tenure and removal of jUdges were the other facets of 

the jUdicial establishment considered by the Radicals. They 

thought that certain fundamental changes in these areas would 

nable the jUdicial branch to be more efficient. The Consti 

tution indicates that the tenure of judges is for good 

behavior but they can be removed by the impeachment procesD. 

A change in tenure would have to b ccomplished by consti 

tutional amendment. 

Amasa Cobb (R-Wis.) introduced a constitutional amend

nt in the House of Representatives on May 18, 1868 by which 

Federal judges would be appointed for specific terms. The 

proposal, providing for an eight-year term for Federal jUdges 

upon their selection by a joint convention of Congress, died 

in committee. 90 

89~., p. 218.
 
90Ibid., 40th Cong., 2nd Sess., p. 25271 House Journal
 

p. 703. 
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Representative James Loughridge (R-Iowa) t~as author of 

an amendment for a ten-year t for all Federal judg It• 

was presented on December 14·, 1868, and referred to the 

Committee on the Judiciary where it was buried. 91 

A comprehensive constitutional amendment on judicial 

organization was introduced by Ashley on Pebruary 13, 1869. 

He believed that the~ kness within the judi

cial system and that hi ndment would improve its organi

zation. The proposal was tOI 

Strike out section one of article three and insert 
the following: The judicial power of the united. States 
hall be vested in one Supreme Court, and in such inferior 

courts as the Congress may from time to time ordain and 
stablish. The judges, both of the Supreme and District 

courts, shall hold their offices for twenty yearsl
Provided, That no jUdge shall act as a member of the 
Supreme Court nor any district oourt of the united States 
after he shall have reached the age of seventy years. 
After their appointment and qualification they shall be 
ineligible to any office under the national government. 
They shall at stated times receive for their servioes a 
compensation which shall not be diminished during their 
continuance in office. After the expiration of the term 
of service of each jUdge of the Supreme or any district 
court of the United States, the Congress shall, by law, 
provide suoh annual compensation as they may deem proper 
for each retiring judge ~~ring life, which compensation
shall not be diminished. 

hley's opinion wa. that ·with one third of its Supreme 

Court member leaping upon the bench and dying with age and 

the other third crazed with the glitter of the Presidency· 

91Ibid., 40th Cong., 3rd Sess., p. 701 House Journal, 
p. 56. ---

92Ibid., 40th Cong., 3rd Sess., p. 210 (appendix). 
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certain fundamental reforms were needed in the jUdioial organ

ization. 93 His proposal would remedy what he considered to 

two	 primary weaknesses in the Federal court system.. 

one of Ashley's objectives was to guard against the 

possibility that a judge would remain upon the bench after 

had lost hie acumen and vigor. To prevent this, hi 

ndment provided for jUdqes to retire at 70 with a pension 

for life. All judges would be re..'UOVed from active servic 

who had not already served their full 20 year term. These 

provisions would solve the problem of a court 'lith "members 

leeping upon the bench and dying with age." Ashley's measure 

was the last during l865~69, that would impose an age limit 

on judges. 

He was also concerned with the "other third" of th 

Court membership "crazed with the glitter of the Presidency.

This problem would be solved by his amendment which stipulated 

that "after their appointment and qualification" Federal 

judges "shall be ineligible_~o. any office under the national 

government." Judges would be concerned only with their 

judicial functions because politioal ambitions would be futilg. 

Ashley's amendment was never reported fram comcittgg. 

The problem of removing judges was a crucial matter to 

the Radicals, especially with the tension and bitterness which 

93Ibid., p. 211 (appendix). 
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arose construction. They discussed th u 

qr de very few propositions to revise the 

roces.,. presentative Tho illi (R-Penn.) was the 

Radical most vitally cone On two differ

nt oecasiono, bruary 1 uly 15, 1867, h resented 

constitutional ndments which dealt with judicial removal. 

oth naments provid or ~al of Federal judges by 

~le president on the request or approval of o-thirds of 

was more 

r of proposi

ator sumner 

t soh 

nt received Imlch 

nt, 

for a n' 

9 

also The first provided: 

th 

• 

d both died in co: 

oval of jUdq 

,nly 

i 

upport 

c 

both Houses of Cangr 

tions. In addition to Ashley' 

ted 

His second proposition presented on April 7, 1869, stated: 

That if the Chief Justice of the United States of any 
ociate justice, or any judge of any court of th 

united States, shall file with the Secretary of State a 
certificate of the Supreme Court of the United States 

94 I bid., 39th Cong., 
1st Sess:;:p. 655. 

2nd Sess., p. 1313 , 40th Cong., 

95Ibid., 41st Cong., 1st Sess., p. 218. 
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that he has attained the age of sixty-five years, or ha 
served at least twelve years as Chief Justice, associate 
justice, or judge, and is not able by reason of age or 
infirmity to perform with the due effioiency the duty of 
uch office, and shall thereupon resign the same, it 

shall be the duty of the President of the united States 
to accept such resignation; and the vacency thereby 
created shall be filled as in other cases, and the com
pensation to which such justice was previously entitled 
shall continue to be paid, notwithstanding such re
ianation. 96 

umner d two objectiveg. ted the courts to b ore 

fficient, d to provid honorable retir, t for those 

judges who ha thi vileg.... 

r of differenc between Sumner'sThere "ler 

proposals. Th comprehensive. 

The first rely provid that could retir, t 70 

nd receive full pay. later proposition lowered the 

retir to 65 , ju rved at 1 t 12 years 

but becau 1th could not continue in the D08i

tion, he t for reti ant. Another differ-

nee bAf-Mon that tter measure reauired 

justic resian hi retired. This waul 

revent "reti " justi r returning to the bench. Both 

justice to retire with full pay for 

lire. 

ts of the retir nt argued that beeaus 

Congr had no power, barring nt, to remove judges, 

Ibid., p. 574. 
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it also had no Dower to retire them. Thi rlooked the 

fact that retirement was optional. UPDorter 

did not intend to force the j 

leave it to their ~-1n jud t th to in or retire 

from the bench. ecause they would ceiv ull nay upo 

retirement, finanoial worries would not ~or them to remain. 

On April 10, 1869, a ~aw compassing many 

ot th bove features. his ac ,y jUdge who had 

held his commission for at least ten years and who had 

attained the age of 70 to retir~ by ~esigning and receive 
97full Dav for the remainder of his.. life. 

The most heated debates were over the SUDreme Court' 

ow of iudicia! revi • The jor i tus behind th 

controversy was the Radical f Of the court's attitude 

toward Reconstruction le9i~lation. ,y dicals ha, Incere 

doubts whether the courts could constitutionally nul11ry 

legislation, and they beli that th ourts must 

trict n their u of thi ower. In regulatin, 

of judicial '8V~ew, the Radicals realized that two specific 

.pecte of the Court would have to b ,odifled. T first 

was the majority rule in Court decisions. It,was not logioal 

to the Radicals that the supr Court should have the power 

to reject the will of the leqislativ nd executive branches. 

97Ibid., p. 50 (appendix). 
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not go far enough. Typical of this group was Thomas 

Williams. He offer the tollCYAin as a subst.itut.e 

for the committee's amendment. 

The major difference between Willi~B' and the com

mittee's ndment w, t.hat the former required unanimity by 

the judges whereas the latter required only two-thirds con

currance to void a Federal law. Unanimity alone, in Williams' 

opinion, could fUlly check judioial irresponsibility in 

reviewing legi.lation. two-thirds majority would only 

provide partial security against the court. Williams argued 

that: 

no aot of the law-making power shoUld ever be declared 
invalid upon oonstitutional grounds unless it be a clear 
case. Now. • • whenever, with a bench composed of 
iqht jUd~es, there is one diss~ntinq member, the case 

is to be regarded as by no means a clear one. That 
dissent on the part of one r!ember of the court inmlies 
doubt. lO 

lOOIbid.-
lOlIbid., p. 479.-
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Representative Horace ynard (R-Tenn.) tried to con

vince Willi that the bill's con _uir~u&~ts should 

ynard thought. that. a three-four concurrance 

1 ficient. Willi ina to c ge 

his proposal ynarn ' •ct 

to amendilsoneAnot.her ch 

th .en t of th .. 

This proposal concerned the appellate jurisdiction of the 

upreme Court. It provided that all inferior court decisions 

involving constitutional qu~~tions would be unenforceable 

until after the Supre~c Court consideration of the measurg. 

Then a two-thirds majority, as provided for bv the committee's 

nt, would be needed to nullify a statut~. 

inq the debates on the various maiority rule 

propositions, there were two recurrina and closely allied 

themes in the Radical araUI!\ents. The people's confidence 

in judicial decisions and; the auestion of reasonable doubt 

ertainina to the const.it.utionalitv of a law. It was 

l02~.,
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principally upon these two arguments that tbe Radicals sought 

to win support for the reorqani~ational schemu. 

How, the Radicals asked, could the people have real 

confidence 1n the Court's judgment when it decided consti 

tutional issues by a close vote? A law's constitutionality 
• 

could depend upon the vote of only one justico. ~his one 

judge could thwart both the will of Congress ~ld the presi

dent. The Radicals thoucht t~t, wa~ u.~democratic. They 

believed that a law which violated tIle Constitution should 

be so evident that 1udicial ~lanioitv was certain ana, ther-

·OQLe1ll. 
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amendment whioh added the following seotion to the Senate 

bill. 

That so muoh of the act of February 5, 1867, entitled 
"An Act to amend an Aot to Establish the JUdioial Courts 
of the United States, approved September 24, 1789," as 
authorizes an appeal from the judgment of a Circuit Court 
of the United States to the Supreme Court of the United 
States, or the exeroise of any suoh jurisdiotion by said 
Supreme Court on appeals whioh have been or may hereafter 
be taken, be and the same 'is hereby, repealed.~09 

The addition was accepted and th nded bill was passed 

by the House. It was t.hen returned to the Senate where it 

was easily passed. 

Opponents of the Radicals did not realize the political 

implications of passage unt.il lat.er and then they claimed 

that the measure was a shabby parli nt.ary maneuver. The 

real importanoe of Wilson' ,ddition was that. it repealed a 

vital seot.ion of the 1867 aot. This seotion had confirmed 

the right. to appeal to United St.at.es Cirouit Courts for a writ 

of habeas corpus and had ~uthorized direot appeals from the 

Circuit Courts to the Supr Court.. It was originally passed 

t.o protect loyalists from injustices in Southern courts. It 

now appeared that the s legislation would benefit rebel 

appeals and indirectly ensure judioial opinions on Recon

struction legislation. The Radical objective was to prevent 

this. 

109Cong. Globe, 40th Cong., 2nd Sess., p. 2165. 
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vote in each sou to override the veto was easily obtained 

and the measure became law on March 27, 1868. The new law 

denied jurisdiction to the Supreme Court in appeals from 

inferior Federal courts when the right of habeas corpus wa 

involved. 

The law was neither unconstitutional nor revolutionary 

as its opponents claimed. The restriction was clearly con

lllferred within the constitutional power of congress. This 

power was explicitly delegated to COngress in the Constitution 

and reaffirmed by the Supreme Court. 

Opponents who accepted the bill's constitutionality, 

argued against it. First, although they believed 

that wide discretion should be left to inferior tribunals, 

these courts would have conflicting decisions as to the proper 

protection given by a writ of habeas corpus, and the Supreme 

llOIbid • ..............
 
lllArticle III of the Constitution states "The Supreme 

Court shall have appellate jurisdiction, both as to Law and 
Fact, with such Exceptions, and under such Regulations as 
the Congress shall make." 
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Court would unable to give unifo ty to those decisions. 

Second, they believed that th ctions of the 1867 Act 

should not be repealed retroactively. They insisted that 

it should have been simply repealed one with other 

laws, not in a way to ke it retroactive. In the opinion 

of the Radicals, however, repeal made no great difference 

ince, as it was pointed out in the debates, the nation had 

xisted from 1789 to 1867 without the quick remedy under a 

writ of habeas corpus. 

The next major stage in contracting the jUdicial auth

ority occurred when Drake introduced a bill to define and 

regulate the jurisdiction and powers of the courts of th 

United States. His proposal was: 

That no court created by an act of Congress, or 
jUdge thereof, shall have power in any case to adjudge 
or hold any act or joint resolution of Congress invalid, 
in whole or in part, for any supposed repugnancy between 
such act or joint resolution and the Constitution of th 
united States, or for any supposed want of authority in 
said Constitution for the same; nor shall the appellat,
jurisdiction of the Supreme Court of the united States 
be construed to authorize that court in any case now 
pending or hereafter brought before it to affirm any 
order, judgment, or decree of any inferior United States 
court, or of any State court, which shall appear to have 
been based upon any such adjudging or holding, but every

uch order, judgment, or decree shall for that cause b 
reversed, vacated, and annulled; nor shall any justice 
of said Supreme Court, in furtherance of the exercise of 

uch appellate jurisdiction, make any order or authoriz 
or issue any writ or process or take any proceedings based 
upon any such adjudging or holding by him or by the said 
Supreme Court. l12 

112Cong. Globe, 41st Cong., 2nd Sess., p. 2. 
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The Drake proposition had two major objectives: (1) to 

insure that no court created by congressional law could 

invalidate any act of Congress, and (2) prohibit the Supreme 

Court in its appellate capacity from sustaining invalidation 

by a lower court. From a constitutional vie oint, it was 

obvious that Congress possessed the power to oliah judicial 

review, except for cases of original jurisdiction. The first 

part of the measure applied to those courts created by Congress. 

There was no doubt that the courts had only the juri lZ -

diction which Congress conferred upon them. The measure also 

circumscribed the appellate jurisdiction of the Supreme Court. 

Onder the Constitution, t jurisdiction of the 

oourt was to b e rcised "with uch exceptions and under 

uch regulation s the Congres hall make. nll3 It was, 

of Congress to deter-therefore, clearly within the d 

mine the supr court"s ap isdiction. 

Drake's idea was to deny power to the inferior Federal 

courts to declare legislation unconstitutional. In his 

opinion, it was an unrealistic situation thatz 

these courts, deriving not only its jurisdiction and 
powers but its very existence, from Congress, supported
by appropriations by Congress, and organized mainly to 
administer the laws of Congress, claims the right to sit 
in jUdgment upon those laws and to refuse them force in 
its forum whenever its single jUdge entert~ins the opinion 
that they conflict with the Constitution. 114 

1l3U•S• Constitution, Art. III, Sec., 2, para. 2. 

114Cong. Globe, 41st Cong., 2nd Sess., p. 92. 
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Few of Drake's associates had the same ob ion to r triot 

the courts and his bill went unsupported. 

There have been many crises in the strained relationship 

between the legislative and judicial branches. All produced 

legisla~ive wrath and cries of judicial usurpation. Th 

Congress has responded, depending upon the instance, with 

reorganizational proposals directed toward tbe Federal jUdi

ciary. During the years 1865-1869, the Supreme Court found 

itself in a similar situation. There were many congressional 

proposals to reorganize various aspects of 'the Federal court 

ystem. In proposing even extreme changes, it must b 

remembered that criticism of the court was an American privi

lege, and the power to m~e ~~ny of the changes was within 

congressional authority. There was nothing revolutionary or 

unconstitutional in their proposalo. 

dical dissatisfaotion with the court resulted from 

three primary beliefs. The first was that many features of 

the judicia.l organization were antiquated and were in great 

need of change to make the courts more effici 

The second was their opinion that the judicial branch was 

guilty of encroaching upon legislative perogatives. Th 

Radicals felt it was very strange that a power of such import-

not expressly conferred upon the judicial branch by 

the Constitution, but was arrogated by the Court to itself. 

The third cause of Radical dissatisfaction with the courts 

nt. 
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s their commonly held view that only the legislative branch 

truly represented the people. It was only logioal, therefore, 

that the legislative branch should be supreme with the execu

tive and jUdicial branches subordinate. 

These beliefs were the impetus for many Radical pro

posals to reorganize the judicial branch. The results from 

the major Radical propositions would have restricted th 

Court's jurisdiction, established i. new system of removal 

d impeachment of jUdges,. rendered judges forever ineligible 

to other Federal offices, provided a fixed term for judges 

and changed the majority rule concept. 

othing of lasting importance came from the attempt to 

pass various proposals. Most Radical bills died in committee 

and the others expired at various stages ot the legislative 

process. only two propositions had what could be called a 

degree of success. one proposal passed the House of Repr~-

ntatives only to die in a·Senate committee. The other 

reorqanizational measure, limiting the appellate jurisdiction 

of the Supreme Court. 'DasBed both HOUDOi:t. 



CHAPTER IV 

CONCLUSIONS AND SUMMARY 

Governmental reorganization is an ever-present poli

tical topic. Although the subject usually generates little 

controversy, it did between 1865 to 1869. The Radioal 

epublicans advanced many propositions to e~~qe the national 

political struoture. They had three reasons to change th 

governmentc (1) to gain legislative ascendancy in determining 

Reconstruction programs: . (2) . to make government more responsive 

to the people. more efficient: and more powerful and to pre

vent corruption and fraud in the government; and (3) to curtail 

grO\fing executive and. judi'cial power and influenoe. Both 

ltruism and political expediency were motivating forces for 

pol!tical reorganization.. ~ Regardless of the motivation 

behind the proposals, they generally were rejeoted. The 

failure of most Radical Republican proposals can be attributed 

to: (1) post-war bitterness and suspicions, and (2) the 

difficulty of altering popular habits of government. 

loal proposals were defended on the grounds that 

the onlv way basic deficiencies in the governmental system 

could be overcome was by a quasi-parliamentary systQW. 

In order to make a judgment of ~he validity of the 

Radical argument, i~ is necessary to look at the national 

political situation from 1865 to 1869,. The Radicals were 
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conrronted by discord and bittorness in the post-war period. 

e social and oolitical changes which rS8ulted from the war 

resented new questions and demanded imnediate answers. This 

caused a severe strain on tho system of check3 and balances. 

The separation of powers, instead of allOWing the nation to 

olve its problems, resulted in deadlock and delay. This 

the objeotion to th t • 

The theory of aration of pow i u1table if th 

three branches can work in harmony. Such, however, was not 

the case in the late 1860's. Th circ tanc coupled 

ith long-standing hich re in the executive and 

judicial branches, to conclude that only 

legislativ upr cy could ensure a strong d capabl 

government. 

The Radical Republicans had an indirect method by which 

they hoped to achieve legislative supremacy. They would 

ideally change the national political structure from a presi

dential to a parli~entary system. This was not practical 

because the American people would view the change as too 

treme. Therefore, the Radicals would modify ~le e~isting
 

tructure by arrogatinq the omTera needed for leaislative
 

to Congre3s but keeping enough of
 nt
 

tructure to prevent pUblic reaction against
 s. 

urea which would either 

restrict or destroy th jor executive and jUdicial power 

The Radicals proposed 



The changes proposed by the Radicals were fundamental
 

unconstitutional or revolu~ion
 

bout them. Each generation has the right to modify th
 .. ~. 

n~titution to fit the times as long as th 

chieved bv constitional methods., These modifioations are 

not necessarily attaoks on the Constitution but attempts to 

.ke the QOC\lment core app!~c~le to contemporary needs
 

nvisioned bv the Radicals. It was only logical that as tne
 

nited States evolved and new needs arose, changes in th
 

Constitution ~iqht need to be made. An oddity in 1\r:\er!c 

olitical thought is that \'T~e~' -the Supreme Court modifies th 

tution, it is usually acc.cpt.~d. But, if Congress suggest 

chanqes in the Constitution, the rEsponse 1s that the document 

ill be destroYed and the nation CXPOsed to grave danger. 

The Radioals ware determined to modify the structure 

he executive branch by revising presidential elections1 
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precedents to foll chief executive on politi

cal grounuu. ;rnnAY'ti t of tho Radicals exoner-

at\)El tne 

In view of tlle traditional opposition to any extr 

cnangc~ in ei~~ar the Constitution or the goverTh~nt, it i 

not Burorising that the Radical Republicans have heen indi~

criminatoly disparaged by tho public and historians while 

their opponents have, for the ~ost part, received accolade~. 

The Radical's attempted transformation of the kmerican 

political systom failed. Th~y came closer to success th 

ny similar ~overnent, but the nation's oolitical institution 

and procesoes emerged almost untOUCua\ol.. 

tlve to 5ubj d judicial branches was 

acni . co to normal and the bitter

ness and hatred subsid~y, ortant Radicals who were 

interostou in political r tion, such as James Ashley 

of Ohio, fell from power. Thi the continuance 0 

the pre~id~ntiQl system with i ficiencies. The furor over 

tile aovarnccntal system 1ncrcascs sw)sides continually, 

. 

b 

partieu~ar crisis. As most wno wO\aa maKe 

in the Conotitution ill find, it is almost 

ieion. This was the obstacle to 

gov 1 reorg ization 

be vi 

n 1865 to 1869, and i 

genera y true of ny perio in ~nerican history. 
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LECTED EXECUTIVE
 

IZATION PROPOSALS 

iliations of ConareBsm~n during th 

troubled year::: of 1865-1869 are not always easy to determiO'l:h 

n the voting ztatistics and charts1 

therofore, arc only approximate for certain Congressmen • 
. .. 

is divided into two saetiono: (1) th 

Senate mld (2) the nouse of PBpre~entativcs. In each section, 
, 

isoucs and votinG results by political _ 

lyzed, fol1rn~ed by votlnq chart of individual memners. 

o 
t 

(.. 

I VOTING RESULTS 

ot 

1Act 

to Conar 

• 

, 
he President, according 

etion 13 of the Confiscation 

giv 

repeal 

ctio 

ary 4, 1867 

i 

is only legal authority to grant pardons and 

n Dill to 

procl tion. The Radical anted to rescindamn 

the authority given to the President under this section of the 



--

,~·J;lg~e~5J..0I1"J. =..=-~,act. 

r .gainst 

4 

n(]'. , 

7 

C" ., • 277.' 

Total 

o 

12 

Total 7 52 

Vote 2 January 18, 1867 

Vote on Charl s r' endment to the Tenure 0 

Offic ot.·.of 1867 providing for th xtension of the Senat 

uthority~to "advi d CO t" to the appointment of any 

cutive offioia1, t olerks, who 1ary exoeeded 

1,000. (Ibid., p. 541.> 

or Ac;uunst No Vot Total 

15 1 11 40 

7 4 12 

Total 1 15 52 

t , 
t haraw exero~tion olause oon

CernJ.Il aariTlet th Aot of 1867. 

(Ibid., p. 548.) 

t o vot~ Total 

1 1 9 40 

D 12 

Total 1 27 12 52 

o 4 18, 1867 
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• tho Tenure of Office Act of lSG7. 

(Ibid., p. 550.) 

T:1nr Againat No Vote Tot 

3 10 40 

6 4 12 

14 52 

5 February 23, 1867 

n conference committee's version of the Tenure 

ct of 1861' with its amended first section. (Ibid., p. 1510.> 

r Aaainst 

R 20 4 

2 6 

Total 22 10 

rCll 2, ~uti7 

No vote Total 

16 40 

4 12 

20 52 

'1 JOhnsOn's veto of 

the Tenure of Ofrice Act of 18C7e (Ibid. u p. 1966. ) 

or Agf:1Ust ~!o vote Total 

4 4 2 40 

D 1 7 4 12 

Total 35 11 6 52 

Vote 7 February 26, 1867 

trika out the 2nd section of the 

bill makinq appropriations for the support of the army for 

the year ending June 30, 1863. This amendment would remove 



For AQB.J.nst NO Vot Total 

30 11 44 

1 9 

Total 2 12 53 
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INDIVIDUAL VOTn~G RECORD 

.TE 1 2 3 4 5 6 7 8 9-
· ". no 1'1 .. L.: .. 0 

A 0 0 X X X 0 X A 
0 A 

D Mo. A X X X X A A 
0 I) 0 0 X 0 X 

R Penn. X X 
• R ~.J. X A 0 X A y A A X 
z. R Mieh. X X X X X X 0 X 0 

0 X., r • L"tII .. ~ ... y X 
X 
X , ",. &' ,....t.~1,..1. ~ V V V .R 0 A 

, A. R N.H. X 0 A X A X 0 X 0 
11, J. R ·-:d. y. A A 

R Kv. A A A A 0 0 A 0 0 
0 0 0 0 X 0 X 

R Wis. 0 0 0 0 0 0 X A X 
X 0 

X 0 0 X A X 0 X 0 
• X X 

X 0 0 X A X 0 A X 
X X X X 0 

• "' ,",VIlU. ~ V 0 X A X 0 
• n Tcr..n. X 1\. 'A A X X A 11. X 
.ysen, F. R N.J. A A 0 X A X 0 X 0 
• R. l:o\-;a A X X X A X 

A A A 
X 'V 

.~ 

R N.Y. A X 0 X A X A 0 
• 0 .!o10. X A 0 X X X X X , ... D Ind. 0 0 0 0 0 0 X 0 0 

• ":t l"ich. X X X X X X A X 
R Wis. X X X X X A A X X 

0 0 0 A 0 0 X 0 
• " .LIQ.. X . R Iowa X A A A A X 0 

X X X A X X 
• C. D Ky. 0 

R Ark. X 
J. D Cal. A A A A 0 A A X 

• R N.Y. X X 0 X ~ X 0 X 0 
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d r -'~';)i ~c tIle P.:A,....c Iti"· 

t bh'1. , 39t:l ng.,lE:t 

nst. l'lo Vot. T 1
 

1 3 3 14
 

3 26 18 7
 

Total 189
 

- 1, 1867
 

tE'l en the first a.ttemPt to 'J'1thGraw the exempt:lo.
 

clause concarLinQ the presi~ential cabinet ir the proposed
 

f 1867. (Ibid., p. 94.3 • )
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or Against No Vote Total 

R 75 40 26 141 

D 1 38 10 49 

Total 76 78 36 190 

Vote 4 February 2, 1867 

Vote on the second attempt to withdraw the exemption 

clause concerning the presidential cabinet in the proposed 

Tenure Act of 1867. (Ibid., p. 970.) 

or Against No vote Total 

R 81 28 31 140 

D 1 35 13 49 

Total 82 63 45 190 

Vote 5 February 2, 1867 

Vote on the passage of the Tenure of Office Act of 1867. 

(Ibid. ) 

For Against No Vote Total 

R 109 2 31 142 

0 2 36 10 48 

Total III 38 41 190 

Vote 6 February 19, 1867 

Vote on the Conference committee's version of the 

Tenure Act of 1867 with its amended first section. (Ibid. , 

p. 1340.) 
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F ,9 No Vot Total 

R III 2 28 141 

D o 39 10 49 

Total III 41 38 190 

Vote 7 March 2, 1867 

Vote to override President Andrew Johnson's veto of 

the Tenure of Office Act of 1867. (Ibid., p. 1739.) 

For Against No Vote Total 

R 131 0 12 143 

0 2 37 9 48 

Total 133 37 21 191 

~! February 20, 1867 

inal vote on the bill making appropriations for the 

upport of the army for the year ending June 30, 1868. The 

etion of this bill deprived President Andrew Johnson 

ot" the co d of th rmy. (~., p. 1404.) 

or Against No Vote Total 

R 89 o 53 142 

D 1 32 15 48 

Total 90 32 68 190 
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.iOUSE OF-  REPRES~:TATIVES 

NDIVIDUAL VOTING RECORD 

-
NAME PARTY STATE 1 2 3 4 5 6 7 8 

Alley, J. B. 
l11son, W. B. 

R 
R 

Mass. 
Iowa 

X 
X 

A 
X 

0 
X 

X 
X 

X 
X 

X 
X 

X 
X 

X 
X 

Ames, O. R Mass. 0 X X X X X X X 
cona, S. E. D Penn. X 0 0 0 0 0 0 0 

Anderson, G. W. R Mo. 0 A X X X X X X 
Arnell, S. M. R Tenn. X A A A X X X 

hley, D. R. R Nev. A A 0 0 A X X A 
Ashley, J. 
Baker, J. 

M. R 
R 

Ohio 
Ill. 

0 
X 

X 
X 

X 
X 

X 
X 

A 
X 

X 
A 

X 
X 

X 
X 

Baldwin, J. D. R Mass. A X 0 A A X X X 
Banks, N. P. R Mass. 0 X 0 A A X X A 
Barker, A. A. R Penn. A X A A A A X X 
Baxter, P. 
Beaman, F. C. 

R 
R 

vt. 
Mich. 

0 
A 

X 
X 

X 
X 

X 
,~ 

.~ 

X 
X 

X 
X 

X-.A 

X 
X 

Benjamin, J. F. 
Bergen, T. G. 
Bidwell, J. 

R 
D 
R 

Mo. 
N.Y. 
Calif. 

X 
X 
0 

X 
A 
X 

A 
0 
X 

A 
0 
X 

A 
0 
X 

X 
0 
X 

X 
0 
X 

A 
0 
X 

Bingham, J. A. 
Blaine, J. G. 

R 
R 

Ohio 
Me. 

0 
A 

X 
X 

X 
X 

X 
X 

A 
X 

A 
X 

X 
X 

X 
A 

Blow, H. T. R t-:o • A X A X X X A X 
Boutwell, G. S. R Mass. 0 X X X X X X X 
oyer, B. M. D Penn. A 0 0 0 0 0 0 A 

Brandeqee, A. 
romall, H. P. H. 

R 
R 

Conn. 
Ill. 

A 
0 

X 
X 

A 
X 

A 
X 

A 
X 

X 
X 

X 
X 

A 
A 

Broomall, J. M. R Penn. 0 X X X X X X X 
Buckland, R. P. R Ohio A X X X X X X A 
Bundy, H. S. 
Campbell, W. B. 
Chanler, J. W. 

R 
D 
D 

Ohio 
Tenn. 
N.Y. 

A 

A 

A 
0 
0 

0 
0 
A 

A 
0 
A 

X 
0 
A 

A 
0 
0 

X 
0 
0 

X 
0 
A 

Clarke, R. ,W. R Ohio 0 X X X X X X X 
Clarke, S. R Kans. 0 X X X X X X X 
Cobb, A. R Wis. 0 X X X X X X A 
Colfax, S. R Ind. SPEAKER 
Conkling, R. 
Cook, B. C. 

R 
R 

N.Y. 
Ill. 

0 
A 

A 
A 

X 
X 

X 
X 

X 
X 

A 
X 

X 
X 

A 
X 

Cooper, E. 
Cullom, S. M. 

D 
R 

Tenn. 
Ill. A 

A 
X 

0 
X 

0 
X 

0 
X 

0 
X 

0 
X 

0 
A 

Culver, C. v. R Penn. A A A A A A A A 
Darling, w. R N.Y. A X 0 A A X X A 
Davis, T. T. R N.Y. X A 0 0 X A X X 
Dawes, lIe L. R Mass. A A 0 0 X A X A 
Dawson, J. L. D Penn. X 0 0 0 0 0 0 0 
Defrees, J. H. R Ind. X X A 0 X A X A 



0 

1 2 3 4 5 6 7 a 
c. n Ohio A A X A A A X A 

R Conn. A A X 0 X X X X 
0 Penn. A A 0 A A 0 A 0

R.I. 0 X A X X A X A
R N.Y. A A A A X X X X 

nne 0 X X X X X X X
Mich. X X 0 X X X A A

R Ind. A A X X X X X A 
Ohio 0 X X X X A X A 

• .I:'. Ohio 0 X A X X X X X 
0 Wise. X 0 0 0 0 0 0 0 

:>!ass. 0 X X X X X X X
F. R Ill. 0 X A 0 X X X X 

Ind. X X 0 0 X X X A 
• R Mich. A X 0 X X X X A 

0 Ohio X A 0 0 0 0 0 A
R Ohio X X X X X A X A 
0 Penn. X 0 0 0 0 0 0 0 
0 N.Y. A A 0 0 0 A 0 0
R Ky. A 

B. R Iowa A X X X X X X X
A. R N.Y. A A 0 0 X A X A 

• R N.Y. A 0 0 0 X A X A
Aaron 0 Ky. X 0 0 0 0 0 0 0 

ner R Ill. X X X X X X X X 
• G. 0 MIL A A 0 0 0 0 A 0 

0 X X A X X X A
I. R. 0 Tenn. X 0 0 X 0 X A

• B. R Ohio 0 X X X X X X A 
J. H. D. R Ore. A X X X X X X X 

• R Calif. 0 X X X X X X X 
R Ind. A X X X X X X X 

• D Ky. 0 0 0 0 0 0 0 
0 Mo. X A 0 0 0 A 0 A

T. R N.Y. 0 X 0 0 X X X X 
• R Mass. X X 0 X X X X X 
, G. W. R N.Y. A A X X X X X A 
• w. R Iowa A A A A A A X A 

• R W.Va. X X 0 0 X A X A 
• R N.• Y. A A A A A X A X 

J. H. R Conn. X X X X X X X X 
• D N.Y. A A 0 0 0 A 0 A

J. R. R Ohio 0 X 0 0 X A X A 
R N.Y. A X A X X X X A 

• D N.Y. A A 0 0 0 0 0 0 
0 N.Y. 0 0 0 0 0 0 
R Ill. X X 0 0 X X X X 





• 

• 
H. 

• 

• s. 

'P. 

• 

• G. 
• 
• R. 
• 

L. Jr. 
• s. 

, R. 

5 7 

l'\. Ohio A X X 0 X X X X 
R N.Y. A A 0 0 X X X X 
R Iowa 0 X X X X X X X 
0 N.Y. X A A A A 0 0 A 
D Penn. A 0 0 0 0 0 .A A 
R Ky. X X A X X X X X 
R N.Y. X A 0 0 X X X A .,.s. ~" X 0 A X X X X 

0 X 0 X X X X 
D -":"y. A 0 0 A 0 0 0 0 
D N.J. X 0 A 0 0 0 0 0 
R N.H. X X X X X X X X 
D Ill. X A 0 0 0 0 0 0 
D Rv. A A 0 0 A 

.....'" X X X X X X 
X X 0 0 X X X A 
X X X X X A X X 

D Kv • X 0 0 0 0 0 0 0 
.,.X A X X X	 X X X 

D N.J.	 X 0 0 A A 0 0 A 
A A X X X X X X 
A 

R Ohio 0 X X X X X X X 
R N.J. A X A A A X X A 

X X A X A X 
n ....&\0,&. A 0 0 0 0 0 A A 

X X X X X X 
X A 0 0 0 A 0 0 

D ~l. Y. X A 0 A A 0 0 0 
0 Tenn. X 0 0 0 0 0 A 0 
D ~.Y. 0 0 A A 0 0 A 
R Penn. A 0 A A A X X X 
R VA. A X 0 A X A X A 
R l~. X X A A A X A X 
0 Ill. X A 0 0 0 0 0 0 
D Ky. X 0 0 0 0 0 0 0 
R Mich. 0 X X X X X X X 

A X X X X X X X 
R N.Y. 0 X X X X X X A 

A 0 X X X X A 
X X X A A X X X 

D Ky. A 0 0 0 0 0 0 0 
A A A A X X X 
X 0 0 X X X X 

R Ind. A X X X X A X A 
R Mass. A X 0 0 X X X X 
R Ill. A A A A A A A A 

Ohio 0 X. X X X X X X 



1..L.L 

NAME PARTY STATE 1 2 3 4 5 6 7 8 

iient.worth, J. R Ill. X X X X X X X X 

Whaley, K. R W.Va. X X 0 0 0 0 A A 
Williams, T. R Penn. X X X X X X X X 

Nilson, J. F. F Iowa X A X X X X X X 

wilson, s. R Penn. X X X X X X X X 

Windom, We R Minn. 0 X X X X X X X 

infield, c. D N.Y. A A 0 0 0 A 0 0 
Woodbridge, F. E. 'R vt. X A 0 A A X X X 

'right, E. R. 0 N.J. A A A A A 0 A 0 
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APPENDIX B 

VOTING RECORD ON SELECTED JUDICIAL 

REORGANIZATION PROPOSALS 

SYMBOLS 

R • Republican
D a Democrat 
X ell Yea Vot 
o • Nay Vot 
A • Did not vot 

•	 If blank not member of 
Congress at t of vote 

SENATE I ISSUES D VOTING RESULTS 

Vote 1 rch 26, 1868 

vote to overrid	 t Johnson's veto of the bill 

to deny jurisdiction to th	 Court in appeals from 

inferior Federal court h the right of habeas corpus w 

involved. (Cong. Globe, 40th Cong., 2nd Sess., p. 2128.) 

or Against No Vote Total 

R 31 2 11 44 

D 2 7 1 10 

Total. 33 9 12 54 

Vote 2 February 23, 1869 

vote on bill to establish a Supreme Court of fifteen 

jUdges. The Chief Justice and seven associate justices to 

chosen annually by lot would sit in court at Washington 



--

1 

while ~e remaining seven members would serve on circuit duty. 

(Ibid., 40th Cong., 3rd Se8s., p. 1487.) 

For Against No Vote Total 

R 6 32 16 54 

0 0 7 5 12 

Total 6 39 21 66 

Vote 3 March 23, 1869 

Vote on bill to reauire the Supreme Court to render no 

decision when it was equally divided but to have a rehearing 

'hen an odd n r of ju present. (~., 41st 

Cong., 1st S ., p. 219.) 

For Aaainst No Vote Total 

15 30 9 54 

o o 9 2 11 

Total 15 39 11 65 

CORD-

• A. 

• H. 

z. 

NAME PARTY TATE 1 2 3 

.C. 0 0 

.I. A A 0 
0 Del. 0 A 0 
R .Va. 0 
R Tenn. 0 
0 Penn. 0 0 
R Conn. 0 
R Penn. X X X 

is. 0 
0 Calif. 0 
R .J. X 0 0 
R ch. X A 0 
R Calif. X 0 0 
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NAME PARTY STATE 1 2 3 

Conkling, R. R N.Y. X A X 
Conness, J. R Calif. A A 
Corbett, H. R Ore. A 0 A 
Cragin, A. R N.Il. X A X 
Davis, G. D Ky. 0 0 0 
Dixon, J. R Conn. 0 A 
Doolittle, J. R. R Wis. A 0 
Drake, C. D. R Mo. A X X 
Edmunds, G. R Ver. X X A 
Fenton, R. R N.Y. 0 
Ferry, o. R Conn. X A A 
Fessenden, w. R Me. A 0 A 
Fowler, J. R Tenn. A A A 

relinghuysen, W. R N.J. X 0 
Gilbert, A. R Fla. 0 
Grimes, J. R Iowa A 0 A 
Hamlin, H. R Me. X 
Harlan, J. R Im.,a X A 0 
Harris, J. R La. 0 0 
Henderson, J. D Mo. X A 
Hendrioks, T. 0 Ind. 0 A 
Howard, J. -R Mich. X 0 A 
Howe, T. R Wis. X 0 0 
Johnson, R. R Md. A 
Kellogg, H. P. R La. A 0 
:cCreery, T. 0 Ry. 0 0 0 
:oDonald, A. R Ark. 0 0 

rgan, E. R N.Y • X 0 
.orrill, J. R vt. X A X 

Morrill, L. R Me. X 0 
rton, D. R Ind. X X 0 

Norton, D. R Minn. 0 0 X 
Nye, J. R Nev. X 0 X 
Osborn, T. R Fla. 0 X 
Pat.terson, D. T. D Tenn. 0 0 
Pat.terson, J. D N.H. X A 0 
Pomeroy, S. R Kans. X A 0 
Pool, J. D N.C. 0 A 
Pratt, o. R Ind. X 
Ramsey, A. R Minn. X A 0 
Rice, B. F. R Ark. 0 0 
Robertson, T. J. R s.c. 0 0 
Ross, E. R Kans. X A 0 
Saulsbury, \q. D Del. 0 A A 
Sawer, F. A. R S.C. 0 0 
Schurz, C. R Mo. X 
Scott, J. R Penn. 0 
Sherman, J. R Ohio A 0 0 



--

, 

STATE 1 2 3 

Spencer, G. E. R Ala. 0 X 
Sprague, w. R R.I. A A X 
stewart, li. R Nev. X 0 0 
Stockson, J. 0 N.J. 0 
Sumner, c. R l<!ass. X 0 X 
Thayer, J. R Neb. X 0 A 
Thurman, A. 0 Ohio 0 
Tipton, T. R Neb. X 0 0 
Trut1bull, L. R Ill. X 0 0 
Van Winkle, P. s. R ~l. Va. X 0 
Vickers, G. D ~ld. A 0 0 
'lade, B. R Ohio X X 

mer, w. R Ala. 0 0 
loh, A. S. R PIa. 0 

Whyte, W. P. D Md. 0 
lilley, W. T. R \'i.Va. X 0 0 
Williams, G. R Ore. X 0 
llson, H. R ~ass. X X 0 

Yates, R. R Ill. X A A 

HOUSE: ISSUES AND VOTING RESULTS 

Vote 1 January 13, 1 

Vote on amendment which would require concurrence 0 

Court justices for invalidating a congressional 

law instead of two-thirds as suggested by tile committee bill. 

(Ibid., 40th Cong., 2nd Sess., p. 489.)- . 

or Against No Vote Total 

25 86 32 143 

0 0 38 7 45 

Total 25 124 39 188 

Vote 2 January 13, 1868 

Vote on nClment to provi that all inferior court 

decisions involving constitutional tion ould not be 
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) 

nforceable until after consideration of the measure by the 

reme Court. (~., 40th Cong., 2nd Sess., p. 489.) 

For Against No Vote Total 

110 2 31 143 

1 36 8 4 

tal 111 38 39 188 

ate 3 January 13, 1868 

inal vote on bill reauirinq a two-thirds concurrance 

Supreme Court to invalidate a IZl\-l and the amendment to 

the bill found in vote 2. (~., 40th Cong., 2nd Sess., p. 

489. ) 

or Against No Vote Total 

115 2 26 143 

D 1 37 7 45 

tal 116 39 33 18 

Vote 4 f'.arch 27, 186 

Vote to override President Johnson's veto of the bill 

to deny jurisdiction to the Supreme Court in appeals fro 

inferior Federal courts where the right of habeas corpus wa 

involved. (Ibid., 40th Cong., 2nd· Sess., p. 2170.) 

or Against· No Vote Total 

113 3 28 144 

D 1 31 13 45 

Total 114 34 41 189 





• 

• 

• 

R Uinn. 0 x X A
 
R Mie~. 0 X X X
 
R
 
R Ohio 0 X X X
 
R N.H. A X X A
 
D Wise. A A A 0
 

0 X X X
• 
Ill. X X X X
 

.Y. 0 X X X
 
Mich. 0 X X X
 

•Y. A A A X
 
nne A A A A
 

0 N.Y. 0 0 0 a
 
0 a x 

0 Penn. a 0 0 0 
D Penn. a a 0 a• 
D Ky.	 0 0 0 0
 

0 x x
 
0 x X A
 
a 0 0 A
 
0 0 0 A
 

R	 :~.J • A A A X
 
Ill. X X
 
Tenn. 0 a 0
 
Calif. 0 X X A
 
Ind. 0 X X
 

0 Ind.	 0 a 0
 
0 X X
 
0 X
 
0 0 0
 
A A A
 
a X x x
 
0 0 0 a
 
0 x
 

'" 

"" 

8. 
...... tiIt. 

.'-' ....,~ 

0 0 0
 
0 x x
 

Ill. a
 

Calif. 

Ill. 

Penn. 

Ind. 

W.Va. 
Kv. 

a x x x
 
a 0 0 0 

A A A 
R 

D 

X X ,X X
 
X
 

O· X x X
R
 
X X X
 

D
 0 0 0 0 
~r0 A .n X 

0 X X X
 

0
 
R 

0 0 0 C 








