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There is not a country in the world where Frederick the Great's
princivle, that everyone should be allowed to go to Heaven his

own way, is so fully applied._James Bryce, THE AMERICAN COM¥ON-
WEALTH.
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THTRODUZTION

Few would contend that tihe achorlsy Path muhlie and ~rivate,
dere ot 2 potent instrument for the develonment of -matrintism, Loyalty
t2 one's country ant! a resgnect Tar its flaz seem rathar elerantary 4o
the averace American. he training nf children in citizenshin is fra-
~uently emnhasized as one of th» ol ‘ectives nf te American educ3tional

1

wystem, As of 1740 every state rejuired classes in the daily curriecu-

1'im t=at would inculcate some Lt tre ~rincinles of gond citizenshin.?

T-e A‘merican educational svstem adonted the American ¥lae as the symbol
far the davelooment of natriotism, There was, however, a wire di.
varrence of oninisan on the best method far inculcating "grod citizenshin”
in school children., Patriotic nrpanizations such as the Daughters of

the Amaerican Revolution develoned the nrincinle of "For God and Country”
and saw in the flars a symbolism w ich we have normally associated with
"Americanism.“? Tducators took a somewhat different and more pragmatic
visw, and annroached the use of the flag and vatriotic cereamonies for

t-eir didactic merits. What metiond or cere-ony would be tha most ef.

fective for instilling natrioti=m? Mere recitation and constant rene-

Lrard ‘Y. Keesecker, "The Flag in American Education," School
Life, XXV (December, 1939), 74.75.

2David R. Manwaring, Render Unto Caesar (Chicapo, 1962), 1.

YIbid., 6.



tition 114 not produce lova®l ant satriotie eitizens., It seemed there
shorid be some Alrest relation-hio hetween what the flapr "stood for"
4 tae mathodology wheraby those values would be communicated to,

L
and inculcated in, the American student.

Origin of the Flag Salute

On June 14, 1777, the Continental Congress meeting in Philadel-
~hia established the flag of the United States'and aonroved it for of.
ficial use.5 For over a centurv followineg, there anneared to be no
genera’lly accented or official ceremony whereby civilians could show
their resnect to their nation's flae. The flag-salute ceremony in
use today originated in the early 1390's when Francis Bellamy and
James B. Upham embarked on a camvaign to awaken a sense of natriotism
in the school children of the nation.6 October 12, 1892, marked the
400 anniversary of the discovery of America by Columbus. Both Bellamy
and Upham conceived the idea that this day should be made a national
holiday. Articles in support of this idea were published by these

two men in Youth's Companion magazine with which both were associated.

They nrasented their =»atriotic nrogram to the convention of state
suverintendents of education held in Brooklyn in February, 1992,

Thair on=oera= was heartilyv adonted, President Harrison issued a

u"Comwulswrv Flag 32lute,” The Journal of Education, CXX
(Aoril 19, 1937), 195.

5"TPhe Flag Salute," The Journal of the National Education
Association, XXXIT (December, 1943), 265.

6Mary Tiernay Coutts, "How the Flag Pledge Originated,"
The Journal of Education, CXXV (October, 1942), 225.




proclamation declaring October 12, 1392, a national holiday.7 In
191¢ President Voodrow Wilson oroclaimed June 14th as Flas Day, an
observance which since that time has been celebrated throurhout the
United S5tates,

The original Bellamy and Uvham oprogram included as its elimax
a salute to the flag svoken in unison. Those particinating in the
flag-salute recited the followirg vledge:

I vledge allegiance to my flag and the Revublic for which

it stands, one nation indivisible, with liberty and justice

for a11.8
At the words "to my flag," the right hand was extended, palm up and
slightly raised, toward the flag. This position was maintained until
the plere was concluded, then the arm was dropped to the side.
National conferences of 1923 and 1924 chanced the nledge to

I vledge allegiance to the Flag of the United 3tates of America

and to the Revublic for which it stands; one nation, indivisible,

with liberty and justice for all,?
A decade later many veople objected to the "stiff.arm" form of salute
because of its similarity to the Nazl and Fasecist salutes. Congress,
therefore, changed the salute in 1942 by a joint resolution to provide
that the salute should be rendered by placing the right hand over the

hoart.lo In 1954, the relevant part of the vnledge was revised to

read ". . . one nation under God, indivisible . ., . 12 prom its

7"The Flag Salute," The Journal of the National Education
Association, XXXII, 265.

8Tbid.
9

Ipid.
10m,3d, Public Law No. 829 (1942).

11pyblic Law No. 396 (1954).



tenntiong the flar-zalute wis lasiecned as a secular ceremenv to

Inerencn nqels roanest far 005 o mbry,

The jalute »s an Sducational Device

James A, Moss, a well-known flag authority, considered vatri-
otism to be love for one's country, loyalty to its ideals and tra-
diticas, and devotion to its welfare. Moss characterized false natri-
2tism as "flaroworshion," saluting the flag without a sincere under-

standing and a-mraciation of the ideals and institutions it symbol-

iznd.lt

Trainine for citizenshiv wa=z frequently emphasized as one of
tre objectives of American education, There was, however, wide di-
vergence of ooninlon on the best methods of accomplishing that end, 3
Avery state either reguired or =anctioned vroerams desiened to demon-
strata rasmnect for the American flag, Statutes in each state re.
quired the teaching of those elements regarded as essential to the
libertiss of a free paonle.

Leadineg educational journals and authorities questioned the

value of the flag.saluta, In an editorial, the Journal of Zducation

eommented, "Uow often can the exercisae be rensated without tecoming

. . L
tiresome, ani to some extent lo=ing its 31gnificance?”1 The article
recommended trat tte disgsenting child should be given more comnre-

nensive instruction for lovalty rather than to force the lins to

12 5ames 4. Moss, The Flav of the United States: Its History
and Symholism, (Washington, D.C., 1933), 35. Smphasis added.

13Keesecker, School Life, XXV, 74.

lu"Comnulsory Flag Salute," The Journal of Edueation, CXX, 195.




A
Lae heart dentes, The basic gquestion was one of lovalty,

Wt

et e o mananar 1n whileh the ot b ovaregsed 1t

“deht thousand munile from the fourt' to the twelfth erade in-
clusive wrete the nledee of alleriance as an evyneriment for comnre.
hension and vrecision, HNot one naner was oerfact.le Ancther study
ravealed an enqually sobering result. The nledege was written by 2,933
children, The chief criterion for scoring the paners was "the meanine
revealed."17 The result revealed that the princinal error was non-
comorehension. The children wrote words with no plausible resemblance
to the text or meaning of the onledg=. 3Substitutions, omissions, trans-
nositions, insertions and misspellings revealed further that the students
failed to comorehend the meanine of tne flap.salute. One examole from
this study read, "I nledge a lerend to the United States of America—
one nation in the vestibule and that's all."lg The author of the study
concluded that 2 child's oral renetition of allegiance to the nation's
flag had decided limitations.19 Citizenshio was 2 matter of the charac-
ter and attitude of the total personalitv of a man or woman. This was
not to be obtained in an "academic corner at nine on Tuesday morning

by words and gestures which a child repeats automatically."zo

o51vi4,

164, C. Moser and Bert B. Davis, "I Pledes A Legion.” The
Journal of Zducational Sociology, IX (March, 1936), 437,

1"7Herbert T. Olander, "Children's Knowledge of the Flag Salute,"
Journal of Educational Research, XXXV (December, 1941), 300,

19Tpid., 304.
191bid., 305.

204arold Benjamin, "¥ith Liberty and Justice For All," National
Parent.Teacher, XXXV (November, 1940), 9,




&
Anot*er stucy with mambers of a junior class resulted in less
tron malf tne class writing Yhe pledre correctlv.21 Convinced of the
futiiitv of the flag-salute ceremony, W. C. Ruedirer stated unequivo-
cally trat "it woulcd be hard to devise a2 means more effective for
4ulling natriotic sentiment,”zz than the flag-salute, The same author
went on to conclude that "needless compulsory routine tends to set up
in some minds an antagonistic at‘;itude."p‘q Poet Carl Sandbureg mourned
such regimented cathtacine ~as in the vpast never acrieved
constructive zood, T4 is failineg today in Nazi Germany,
It failed in Prohibition America., It failed in the re-

constructed states of the South, It failed with Joan of
Arc and with G;xlileo.’-"L

Early Religious QOpnosition

Refusal to salute tne flar in nearly all cases has been based
on relirious scrur)les.z‘3 "If I salute the flag I cannot go to heaven,"
were the words of a 12.year.old Jehovah's Witness, Dorothy Leoles.26
Minority relierions objecting to the salute were not unpatriotic or
disloval to the government of the United States. Refusal to salute

and disloyvaltv or disresvect were not the same thine. Nor did these

non-saluting relicsions contest t“he right of others to ensage in such

"InT Plodee a Lezion,” The Journal of Zducation, CXY (March 1,
1937), 177,

27%. C. Ruedicer, "Salutine The Flar," School and Society,
IL (February 25, 1339), 249,

2Ibid.

24upevils Emblem," Time, XXVI (November 18, 1935), 59.
25

"The Flag, The Pledge, and God," Awake, XLVI (June 8,
1965), ‘3.

26"w1tness and Justice,” Time, XXX (December 27, 1937), 34.
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activitieg,

The e=arliest recorded oposition to the flag-salute on re.-
lirious srounds occurred in 1912 within the Mennonite sm:t.?8 A
nine.y~ar.cld eirl in Ohio had bean sent home repeatedly for refusing
to give the salute o the flag, The court viewed such actions as dis-
resnectful and the forerunner of disloyalty and treason.zg The
American Civil Liberties Union was eager to challenge the consti-
tutionality of the flap_salute law bv court action, but the Mennon-
ites' doctrine of non-resistance would not allow them to act as
nlaintiffs in a court of law., Tie “ennonites were unwilling to
narticipate in the flag.salute ceremony because of their extreme
onnosition to war.Bo Although they honored and resnected the flag,
nledyrineg alleriance implied a nromise to defend it against possible
enemies, thereby conflicting with their opposition to war and the
taking of human life, Other relieious groups such as The Jehovites
viewed the flag-salute ceremony as idolatrous., The Elijah Voice
Society based its unwillingness to salute on its refusal to recog-
nize the authoritv of any earthlv government. A similar nosition
31

was taken by The Church of God,

The specific reliericus oroblem that arose over the comnulso-

27mchristian Conscience and the State," Awake, XLVI (August
3, 1963), 14,

ZgManwaring, Render Unto Caesar, 11.

29Troyer v, State, 21 Ohio N.P. (N.S.) 121, 124 (C.P. 1918) as
cited in Manwaring, Render Unto Caesar, 11,

3%%imer T. Clark, Tre Small Sects In America (New York, 1939),

224.27,

31Mhnwaring, Render Unto Caesar, 11-14,




rv “lac.galute was whether one'’s relirlous heliefs axcused one from
particimating in a ceremonvy *%“at had a completelv secular nurnnse,
f.a., irnculeating matriotism, The rsligious objiection to thes com-
pulscery flag-salute in the majority of cases came from the very small
sects holding extreme views on Christianity and the state. No sat
nattern had yet been established on how to deal with those who ob.
Jected to the salute, Punishment of non-saluters took many forms:
allowing the child to come to school after the flag-salute exercises;
permittine the children to remain home and attending no school at all;
anrolling children only after lone and vigorous orotests on behalf of
the non-saluters. In extreme cases the varents were sentenced to Jail
and their children placed in custody of the state.32 None of the early
clashes led to a direct court test of the econstitutionality of the
comrulsory flag.salute ceremony as apnlied to religious oblectors be.

causs of the conseientious inabtility of the varents to sue in courts,

The Purpose of This Study

The precise juestion at issue in all the flapg-salute cases
was the right of a person entertaining sincere relirious objections
to a regilation which the rest nf society regarded as intrinsically
secular to be excused from that regulation. Long before the flag-
salute cases ar'osm,/‘q both the state and federal courts had accented

povarnmental autnority to repulate religious vractices deemed inimical

¥1bid., 11-16.

3 Reynolds v. U.S., 3 Otte (98 U.S.) 145 (1878): David v. Beason,
133 U.S. 333 (1890): Hamilton v. Reerents of University of California,
293 U.S. 245 (1934),




to e ot ile waltyrea,  Jbvi oot roenlation musl ourevasl o in at

lnmagt some cuses. The most w0t e solution seemad Yo he “Tar e
ravirwineg court te welst Ure marticalar circunstances and deternm e
thotbar the social reed fir confhrmity to the zecular repulation was
sreat enough to override the individual's relieious claim,

Tt is5 tne ournose of thies studv to exnlore the varticular
circumstances in tae Jahovah's Htnesses' flas_salute cases to de-
termine tre justification and nrocticality of the commulsory flaeo
salute, TAd the rafusal to salute the Ameriecan flap de-rive tha govern.
ment, or society of any interest »r function t» which it was entitled?
The details of tha Smith case ar~ used in tniz study to illustrate
the sarticular elrcumstances the courts were forced to welgh between

the vears 1935 to 17473,



CHAPTER II

THE WITNESSES AND THE SALUTE

Statutory Basis for the Flag-Salute

The first "flag-salute"™ statute originated in New York in
1733, The law which the New York legislature ado-ted hecame a model
whicn other states, in many instances, adooted verbatim, It vrovided

that

It shall be the duty of the state superintendent of publie
instruction to wrevare, for the use of the public schools of
the state, a program oroviding for a2 salute to the flag at the
ovening of each day of school and such other patriotic exercises
as may be deemed by him to be exvedient, under such regulations
and instructions as may best meet the varied renuirements of the
different grades in such schools.l
This statute was adonted in 1907 by the Kansas Lercislature with virtu-
ally no changes.2 The statute was not altogether clear. It did not
state whether the local school authorities were required to use the
program orenared by the state superintendent, nor was any provision
included providine for the exnulsion of those who did not salute for
reasons of conscience, The law did not contain a penalty clause, It
would seem that the legislators expected that all children would
marticivate in the flag-salute ceremony, Undoubtedly refusals to

render the salute would be difficult to imagine, but in the event

1New York Laws (1898), Chapter 481,

2Kansas Laws (1907), Chanter 319,
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that they did occur, they would oresﬁmably be handled like any other

rebellion against school routine,

Massachusetis, on the other hand, passed a different type of
flag-salute statute in 1935, This type illustrated the effects of
the extreme nationalism ramvant in the Twenties and Thirties.’ Al-
though the Massachusetts statute included a openalty provision for

school authorities, it made no explicit orovision for expelling non-

saluting students,

Each teacher shall cause the opupils under his charge to salute
the flag and recite in unison with him at said opening exercises
at least once each week the "Pledee of Allegsiance to the Flag,"
Failure for a veriod of five consecutive days by the principal

or teacher in charge of a school equipped as aforesaid to dis-
olay the flag as above required, or failure for a vneriod of two
consecutive weeks bv a teacher to salute the flapg and recite

said pledge as aforesaid, or to cause the punils under his charge
so to do, shall be punished for every such veriod by a fine of
not more than five dollars.%

The Jehovah's Witnesses

The Witnesses began as a small Bilble class under Charles Taze
Russell near Pittsburgh, Pennsylvania, in 1872.5 From that small
and simple ordigin, the Witnesses today have or claim over 1,034,268
menbers, earnineg the reputation as the world's fastest growing religion.6

Their total number of publicati~»ns ineluding Bibles, books, magazines,

3Samu¢1 Eliot Morison, The Oxford History of the American
People (New York, 1965), 883-.85,

YMassachusetts Laws (1935), Chapter 258,
SWatchtower Society, Let God Be True (New York, 1946), 20,

bwatchtower Seciety, 1966 Yearbook of Jehovah's Witnesses
(New York, 1965), 38, See also, William J. Whalen, Faiths For the
Few (Milwaukee, 1963), 77.




12
and tracts totaled 403,674,742 4in 1965.7 The Society has nad three
presidents since it was founded, and each left =is distinctive marx
an the Society, Charles "Pastor™ Russell, who was its leader until
his death in 1916, rave the society its scriptural orientation and
reliance on the orinted word.Q "Judge™ Josevh Franklin Rutherford
(1916.1242) succeeded Russel and instituted several major revisions
in Russell's theology which gave the Wltnesses the militant and some-
what defiant character which 1is rsually associated with them.g Undar
Rutherford the name of the Society, Jehovah's Witnesses, was officially
adantad in 1931.10 Prior to this time, members nad been ogiven several
names, the most common of which were International Bible Students
Association and "Russellites.," Rutherford also originated the Society's
flar-.salute doctrine in 1935. Nathan H. Knorr, tne present leader,
made the Witnesses less "combative™ in their apnroach and somewhat
more "rasvactable.tll

In the Vitness theoléqy the Bible was the center of God's
revelation., It alone could enlighten men and show him the correct
or oroner nath.l? Any doctrine taueht by man that contradicted the

Word of God was a lie and proceeded from the Devil.13 Berause of

"Watchtower Sociaty, 196f Yearbook of Jehovah's Witnesses, 573,

antchtower Society, Jehovah's Witnesses in the Divine Purpose
(New York, 1959), 16-22.

9Ivid., b4-73.
101bi4., 22,

11Manwarinq, Render Unto Caesar, 17,

12 joseph Franklin Rutherford, Religion (New York, 1940), 16-17.

131bid., 59. See also Jonn 17:17 and Psalm 119:105.



thair evclusive reoliance upon Sacred Scripture, the Witnesasas did
not consider themselves to be 2 religlon or a sect, hut rather an
"agsociation" of bellevers. Rutherford referred to organized re-
ligion as a "snare and a racket originating with the ngil."lb All
organized religions, and especially the Roman Catholic Church, were
condemned by the Witnesses because they were believed to be more
political than Christian in their ooeration.15 The Witnesses have
remained aloof from most contemporary and well-known religions for
this reason,

The Witnesses' message centered around the belief that this
evil world was in imminent danger of the violent end which Scripture
called the Battle of Armageddon.

It is the "time of war!" It is to be the final war. All the
hosts of heaven will with the most intense interest behold it.

The faithful on the earth will discern it and have full assurance
in advance of what shall be the result. The zero hour has struck,
and the Mighty Warrior, leading his invincible host, is marching
to the attack, The deluge was the climax of the first world of
wickedness and violence, and that foreshadowed the climax of the
"present world" of wickedness and violence. Let those who love
Jehovah and his kingdom now note the onward march of the heavenly

host and with eagerness await the result as foretold in the
Droohecies.16

At the battle of Armageddon, the heavenly forces will bhe led by
Christ, will take Satan prisoner, and will destroy all his works and
all those who give thelr allegiance to him., Only the faithful will
survive and the earth wlll be restored to its original splendor.

Christ will then reign for a thousand years, but Satan will be

1L*Rutherford, Religion, 104.
15mid., 3t.

161bid., 335.
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released for a short time to tempt the veople once more. Satan and
all those who follow him will be destroyed, and those remaining will
live forever with Jehovah God.17

All the governments of the world-~democratic, communistic,
Fascistic—to the extent that they usurped the power of Jehovah's
theocracy they became tools of Satan.18 Christ Jesus was the Head of
the "whole nation," God's kingdom, which was devoted exclusively to
carrying out Jehovah's purvose. He, according to Acts 4:24, was the
Sovereign Ruler of the universe, The rulers of this earth did not
reoresent Jehovah God because they persecuted those who did good works.19
Witnesses made a Qolemn covenant to obey God's law. Because Jehovah
God required full obedience as a condition to receiving everlasting
1life, the Witnesses uncomoromisingly based all their actions on their

religious beliefs.ZO

They would be obedient to God's commandments

or they would not live: "Covenantbreakers . . . are worthy of death, "2l
The flag-salute to the Witnesses was exclusively a religious

matter. The flag represented the ruling power of the government, Mall

of whom are against Jehovah God and His kingdom under Christ."?? To

salute the flag meant, in effect, that the person recognized the

sovereignty of the government represented by the flag and ascribed

salvational power to it. This view is not entirely without biblical

179v1d., 326-330.
1811 Cor. 4:lts T John 5:19: John 14:30.
19J0seph Franklin Rutherford, Salvation (New York, 1939), 225,

2OJoseph Franklin Rutherford, God and State (New York, 1940), 3-5.

21pomans 1:31-32.

zzﬁutherford, Salvation, 260,



supoort., The Boox of Exodus forhid the making o a pravan imare
and nowing down to 1t. Tha Rook of Daniel relates the story of t'..
three youny men saved by God from death in a flery furnance becausa
pl

they refused to bow down to an image constructed by King Nebuchadnezar.”
To salute the American flag or anv other flag would be a direct vio-
lation of Exodus 20:2_6:

I am Jehovah thy God . . . thou shalt have no other sods before

ma, Thou shalt not make unto thee any graven image, or any

likeness of any thing that is in heaven above, or that is in

the earth beneath, or that is in the water under the earth:

thou shalt not bow douwn thyself to them, nor serve them:

for I Jehovah thy God am a je@alous God, visiting the in.

iquity of the fathers upon the children unto the third

and fourth generation of them t:at hate me; and shewing

mercy unto thousands of them that love me, and keev my

commandments, 24

Becsuse Satan was the invisible ruler of this world, Witnesses
4id not consider themselves to be citizens of this world, but rather
2

citizens of God's |zove:'1nmel'1t..“5 For thie reason they did not vote,
did not hold vpolitical office, and did not fight in the armed
services, Whenever there was a conflict between their Bible-based
beliefs and a command or regulation from an earthly government, the
resolution was in the pattern of the first.century Christians: "We
must obey God rather than men."26 The Witnesses were loyal and o-

bedient to the povermment of the Inited States or any other government

only in 30 far as it did not conflict with their loeyalty to God.

23Danisl 3:1-130,

2“Joseoh Frandin Rutherford, Loyalty (New York, 1935), 21,

25Tb1d., 19.

26Acts 5:29,

b
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They objnctad to certain asvects of tha government, but not to the
sovarnment as a whole. For thi< reason the 'Wtnesses nronosed an
altarnate pledge which did 10t violate their conscience and at the
same time gave honor to the flae in so far as it reovresented those
things which did not conflict with God's orders
"I have pledged my anqualified allegiance and devotion
to Jehovah, the Almighty God, and to His Kinedom, for which

Jasus commands all Christians to oray,

"T resnect. the flag of tne United States ani acknowledge
it as a symbol of fresdom and 3‘ustice to ail,

"T nledere allapiance and oberdience to all the laws of

tne United States that are consistent with God's law, as set

forth in the Bible,27
Essentially this vledge contained the same idea of reverence for
the American flag and honored what the flag reoresented. Since in
assance it was identical to the commonly accented ovledre, some
accormodation should have been made, This alternate nledge should
have removed doubts about the lovyalty of the Witnesses. The guestion
which faced each of Jehovah's Witnesses was literally: "Shall I obey
every command of man and die, or shall I obey Jehovah God and live?n28
They took literally the command of Christ that no man could serve
two masters. Witnesses believed that one rmust follow the commands of
God revealed to him through his conscience, To do otherwise would be
jeopardize his salvation. In actual practice, this »rocedure onre-

sented no insurmountable dilemma for the state to resolve., In

the pluralistic American societvy with its sevaration of church and

27Rutherford, God and State, 28.

ngohn Haynes Holmes, "The Case of Jehovah's Witnegses, "
Christian Century, LVII (July 17, 1940), 897,
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stita, no raligious doctrine was piven a oreferential status. ALl
“artths ware eyaally *olerater.  Tre individual was free to believe any
reliesious daema he chose but the state nossessed the authority to
deternina when the oractice of any belief was inimical to the safety
of the state and the society as a whole., The state therefore had the
right to override one's reliriou« oractice when such a practice

challenged the very stability of the stats itself,

Witness rersecution

The Jehovah's Witnesses enterad the constitutional controversy
over the flar-.salute 1ssue in 1935, Because the acquisition of
Justice was not a concent adverse to God's laws, the Witnesses
sanctioned use of legal means to achieve their ends. 50 nersistent
and uncompromising was the Witness quest for justice in their behalf,
that sut of a total of fiftv.five test cases taken to the 3Sunreme
Court of the "nitad States on various matters of a religious nature,
ther won fortv-’our.?q HJowever, the Witnesses met with much
opnosition,

Most, if not all, of the oonosition to the Witnesses had the

30

flap and the flap-salute as its cause, Persecution, however,

merely strengthened their belief that they were battling the hosts of
31

3atan, and that the millennium was drawing near.

29Rjchard Harris, "A Reporter at Large: I'd Like to Talk to
You for a Minute," New Yorker, (June 16, 1956), 83,

3% ctor W, Rotnem and F.G. Folsom, Jr., "Recent Restrictions
Upon Relipious Liberty," The American Political Science Review,
LXXVI (December, 1942), 1062,

nHarr‘is, New Yorker, (June 16, 1956), 87.



18

Witness persecution took many different forms, Typical of
economic persecution was the expulsion of a teacher in Canonsburg,
Pennsylvania, for refusing to honor what was termed "the flag of
horror and hate."32 Teachers in Sacaususe, New Jersey, Shelburne
Falls, Massachusetts, and Los Angeles, California, were expelled for
similar reasons. Members of the Ku Klux Klan paraded in front of
George Leoles! shop in Atlanta, Georgia, to protest his apnarent
lack of patriotism in instructing his daughter not to salute the
flag. Shortly after this incident he sold his shops >

Mob violence was perhaps the most frequent display of anti-
Witness feeling., In Litchfield, Illinois, almost the entire town
mobbed a group of sixty Witnesses who were canvassing the area and
placing their literature. State troopers were needed to restore
order.3* oOn June 9, 1940, 2,500 towns-people sacked and burned the
local headquarters of the Witnesses in Kennebunk, Maine, Six
Jehovah's Witnesses were arrested and the police seized some weapons
and other "dangerous" material. Similar incidents of mob violence
were recorded in forty-four states between 1940 and 194,37

Another type of persecution, directed against the Witnesses
and their flag-salute nosition, was the use of violence to force

individual Witnesses to salute., Seventy Witnesses were jailed in

32"Breeding Peace Martyrs in Cradle: Children of Jehovah's
Witnesses Refuse to Salute the Flag," Literary Digest, CXXI (May
2, 1936) y 18.

3Bmytness and Justice," Time, XXX (December 27, 1937), 34.

3L}Rotnem and Folsom, The American Political Science Review,
XXXVI (December, 1942), 1061,

35Harris, New Yorker, (June 16, 1956), 87,
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Odessa, Texas. No formal charpes were filed against them. The
County Attorney said they would he held "until tney saluted the

w36

American Flag. A Witness was beaten untll he kissed the ?1&3.37

Four Pennsylvania children, after receiving a thorouegh beating,
were threatened with sentences to a training school unless they
saluted the flag.38

A patriotic organization, the American Legion, joined in the
fight against the Witnesses. The following apveared in the New

Orleans Times-Picayune on June 30, 1940:

We, the American Legion, in coo seration with the police

devartment, are maldng every effort to round up these

"Witnesses." It is the dutv of every citizen to report

these persons to the volice. The literature being issued

by members of this Organization is printed chiefly in

Germany by German printers and on German paver.39

“Htness refusal to salute the flag was considered by many

to be an aet of disresnect to the country, an act of disloyalty.
Chief Justice Russell of the Georpgia 3unreme Court stated in his
decision in the Leoles case that the flag was the symbol of the
United States and it was very little to exmect those who seek its
bensefits to resnect its flag.uo Following this same "benefit"

idea, Witnesses were struck from the relief rolls in Clarksbure,

3byew York Times, June 2, 1940, 1k.

37"Jehovah's 'Yitnesses—Victims or Front?" Christian Century,
LVII (June 26, 1940), 813,

38"Breedimf, Peace Martyrs in Cradle: Children of Jehovah's
Witnesses Refuse to Salute the Flag," Literary Digest, CXXI, 18.

3%. Rutledge Southworth, "Jehovah's 50,000 Witnesses," The
Nation, CLI (August 10, 1940), 111.

401 e01es v. Landers, 184 Ga. 580, 192 S.E. 222 (1937).
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West Vireinia, for refusing to salute the flag.41

By far the most extreme method of dealine with non-saluting
Witness children was sending them to training schools as delinquent
children. Two Belchertown, Massachusetts, boys and their sister,
ranging in age from six to nine, were sentenced to Hampden County
Training School and thelr father was fined forty dollars,

The flag-salute and the Witnesses were not limited to the
United States; neither was their persscution. More than 1,000
of Jehovah's Witnesses were put into Nazl concentration camps for
daring to tell Hitler that the Third Reiech was "the Devil's King-
dom."l"'2

Nearly all the cases eof mob violence against the Witnesses
had been perpetrated because of the flapg.salute issue, Much of this
resulted from the United States Suvreme Court's Gobitis decision of
June, 1940 which upheld the action of a Pennsylvania district school
board in expelling two children from the public schools for refusal
to salute the flag as part of a dally school exercise, From May to
October, 1940, 335 cases of mob violence in forty-four states in-
volving 1,448 persons were recorded.u3 Rutherford himself found it
necessary to condone the use of force to repell any resistance

Ldy
Witnesses might experience while proselytizing.

ul"Witnesses Examined," Time, XXXVI (July 29, 1940), 40,

42"Breeding Peace Martyrs in Cradle: Children of Jehovah's
Witnesses Refuse to Salute the Flag," Literary Digest, CXXI, 18.

u3w1lliam G. Fennell, "The Reconstructed Court and Relipious
Freedom: The Gobitis Case in Retrospect,” New York University Law
Quarterly, XIX (November, 1941), 42,

Wgutherford, Religion, 296.



CHAPTER III
FLAG SALUTE LITIGATION

The primarv issue in the flag-salute cases was the delicate
problem of balancing conflictine religious and social interests, Both
the stite and federal courts had established a number of precsdents
in dealing with this dilemma before the Witness cases arose in 1935.
In general, however, there was a tendency among the citizenry to
minimize the importance of the flag-salute cases because they in-.
volved the rights of the unvooular Jehovah's itnesses.. Several
other factors complicated the flapg-salute litigation before both
state and federal Suvpreme Courts. The issue arose during a veriod
wrien a2 wave of matrintism wa< sweening the nation because of an
impeniine crisis with Sermany ind Japan. To many the Witnesses!'
nositisn on the flar-salute annsared to be disresnect or even con-
temnt for the flar. The Witnesses did not always nresent a "re-
spactable”" apnesrance and at times hecame somewhat obnoxious.
‘Witness memhershin was small when the issue arose in 1935 which gave
it a stroneg "excentional" a»pearance. Against the backeround of a
daevalaning worla crisis, lack of understanding and an unfavorable

image, the Witnesses entered the legal arena in 1935.2

lug Crisis in the Suvreme Court," Christian Century, LX
(January 13, 1943), 38,

2Rutherford, Loyalty, 16.
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Fir one handrad vears 0 Vowine the adoption 7 tse ®rrgt

Lrendmenty the puarantee of FYren axarcise of relicion arainet fadaral
encroaschment remained untﬂsteﬁ.‘ fith the Mormon malyveramy aases of
}?7@,” tve 'Imited States 3Suonrema Court devised a frame of refarence
which viewad such freedoms on three different levels: the right to
belinva, the right to advocate religious beliefs, and the right to
practice one's relirsious beliefs. The right to helieve was absolute
and could not be ahridreed, The right to advocate an? tn practice
one's relicrinng could, however, be curtailen, Accord’ng to the Court,
laws are made for t-» povernmen* * actions, and while they cannot

inter¥are with mere ralicious belief and oninions, thev may with

Drnctic@s."s

Massachusetts

Jith few excentions tre state courts rdealdt with the Witness
cases nn similar srounds,  Mich of this was due to the uniform
aaeitias faven by toe Yitnesses themselves., The first of the
. o
Yitne«c flar_salute cases came from Mas<achusaetts. Ironically,
it not onlvy »ro?iced a lepal nrecedent for future litigation, but

it aleo nrodirced the "MHtness thenlory on the flag_.salute itself.

Carleton A, Nicholls, Jr. was enrolled in the third rrade at the

1, . , . . .
Rirhard J. Repan, American Pluralism an'{ the Catholic
Comnscience (New Yorik, 19A3), 77,

YRaynolds v. United States, 8 Otto (9% U.S.) 145 (1878).

5Ibid,, 166.

SNicholls v. Lynn, 297 Mass. 65, 7 N.E. (2d) 577 (1937).




Breed school in Lynn., A school regulation required the giving of
the flag-salute at least once a week. On September 30, 1935 Nicholls
repeatedly refused to join in the flar.salute exercise because it
constituted an act of adoring and bowing down to the flag. The
school committee then voted to exclude Nicholls until "he, of his
own free will, shall be wiliing to subscribe to the laws of Lynn
School Committee and Commonwealth of Massachusetts."7 Prior to the
Nicholls case, the Witnesses had not formulated a doctrine on the
salute. On October 6, 1935, "Judge" Joseph Rutherford exvressed the
official vosition of the Witness Scciety on the flag-salute in an
interview by the Associated Press.5

The Nicholls lad . . . has made a wise choice, declarine

himself for Jehovah God and his kingdom ., . . all who act

wisely will do the same thing,
The Massachusett's Court in dealing with the Nicholls case es-
tablished several precedents that influenced decisions of other
state courts. Briefly, the court contended the following: the
school board could legitimately renuire the salute of those ed.-
ucated in the opublic school system; the nurnose of the flag-salute
ceremony was to inculcate patriotism and had no reference whatsocever-
to religion; the court could not concern itself with "matters of
policy or wisdom of school board regulations."9 With few variations,
this position was adopted by the majority of the state courts.

The burdensome expense of orivate instruction made mandatory

’Ibid., 66-67.

8Rutherford, Loyalty, 16.

Ficholls v. Lynn, 297 Mass., 65-73.
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by the oxnulsion from the oublic schonls was another issue that
1rose in tha Witness flag.saiute cases. The issue first arose in

the Massachusetts case of Johnson v, Deerfield.lo Again, the Witnesses

presantad their familar objection to the flag-.salute on relirgious
grounds. The main thesis advanced by the plaintiffs was that the
flag-salute law deprived them, without due vrocess of law, of liberties
guarantead to them by the Fourteenth Amendment to the Federal Consti-
tution, These liberties were the right of religious freedom and the

right to obtain an education in the oublic schools.11

The plaintiffs
also considered the rights of narents in regard to the uvbringing of
their children, They claimed that thelr right to send their children

to a public school had been recoenized in the United States Supreme

- I o . 12 .
Court decision of Pierca v. 3ociety of Sisters. In that decision

the Court held invalid an Oreson law requirineg all children to attend
nublic schools for the first eieht esrades, The decision menticned
the liberty of parents and guardians to direct the uonbringing and
education of children under their control. However, that decision
could be of only limited benefit to the Witn~sses because it was
highly property-oriented, showing most solicitude for the investors
and oroorietnrs of the private schools, The Pierce decision clearly
sanctioned the nower of the state to require of private schools

that teachers shall be of good moral character and

natriotic disnosition, that certain studies bplainly
essential to cood citizenshio must be taught, and that

1950hnson v. Deerfield, 25 F. Suop. 913 (1939).

WUrsa., 921,

12563 u.s. 510 (1925).



nothine be taurht which 1s manifestly inimical to the
nublic welfare,1?

In general, the Courts were reluctant to allow a parent
to have his child excused from one or more of the courses in the

14

publiec school curriculum, The Massachusetts Court overruled the

Wtnesses on the basis that the Federal Supreme Court had oreviously
dismissed two appeals from state courts for want of a substantial
federal question..l‘5 Dismissal for want of substantial federal
nuastion meant that the question brought to the Supreme Court for
decision was so clearly undebatable and devoid of merit as to require

16

dismissal for want of substance, The Massachusetts Court again re-

iterated that the comnmilsory flar.salute was "wholly patriotic in de-
sign and ouroose."l? The Witnesses appealad this case to the United
States Supreme Court but the Sunreme Court affirmed the judgment of the
lower court on the basis of several earlier ner curiam decisions.l%

wWhat gradually developed in the flag-salute cases was the

1pid., 535.

s muel Benedict Memorial School v. Bradford, 111 Ga.
801, 35 S.E. 920 (1900); State ex rel. Andrews v. WEbber, 108
Ind. 31, 8 N.E. 708 (1886); Cross v. Board of Trustees, 129 Ky.
35, 110 S.W. 346 (1908): Wulff v, Inhabitants of Wakefield, 221
Mass. 427, 109 N.E. 353 (1915); Kidder v. Chellis, 59 N.H. 473 (1879):
Sewell v. Board of Education, 29 Ohio St. 89 (1376): Donahoe v.
Richards, 35 Me. 370 (1854): Guernsey v. Pitkin, 32 Vt, 220 (1853).
These state cases did not permlt n»arents to excuse their children
from school ovrograms.

15 e0les v. Landers, 302 U.S. 656 (1937): Hering v. State
Board of Zducation, 303 U.S. 624 (1938),

6Johnson v. Deerfield, 25 F. Suuvo. 919 (Mass. 1939).

171v44., 920,
18

Johnson v. Deerfield, 206 U.S. 621 (1939),
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annlication of the "secular regulation" rule, i.e., there was no
constitutional right to exemntion on religious grounds from the
comnulsion of a general regulation dealing with non.religious matters.19
This conceot or apnroach to conflicts between religious beliefs and
secular reguirements was established in the first Mormon polygamy
case.

Can a man excuse his practices to the contrary because
of his religlous belief? To mermit this would be to make

the professed doctrines of religious belief suverior to the
law of the land.290

Georgla

The state courts emphasized both the secular nature of the
flag-salute and also its specific ovurvose of inculcating patriotism,
Georpia's experience with the Witnesses aporoximated that of Mass.
achusetts. A sixth grader, Dorothy Leoles, refused to participate
in the flag-salute ceremony on the familar grounds that it was bowing
down in worship of an image in the place of God. "If I salute the
flag T cannot go to heaven," Dorcthy contended.21 She was expelled
from school by the Atlanta School Board, On May 13, 1937, the
Georgia Supreme Court handed down its decision unanimously affirming
the action of the school boa.rd.22 However, in this case ths court
aopeared somewhat more stringent than the Massachusetts Court by

futher maintaining:

lgManwarinz, Render Unto Caesar, 51.
20

Reynolds v. U.S., 166.67.

2lmgitness and Justice,” Time, XXX, 3.

221 00les v. Landers, 184 Ga., 535-86, 192 S.E. 218 (1937).
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The act of saluting the flag of the United States is
by no stretch of reasonable imagination "a religious rite.”
It is only an act showing one's respect for the government . . .
so for a pupil to salute the flag in this country is just

part of a patriotic ceremony . . . and is not a_bowing down in
worship of an image in the place of God . , . .7

New Jersey

The New Jersey Supreme Court dealt with the flag.salute issue
along the same lines as the Massachusetts and Georgia courts. The
flag.salute was a completely asecular ceremony with no reference

whatsoever to religion. The decision of Hering v. Board of Education

handed down on February 5, 1937 rebuked the Witnesses for their
position.
The pledge of alleglance is, by no stretch of the imagination,

a religious rite.. . . those who do not desire to conform with
the demands of the statute can seek their schooling elsewhere.

24
Here again the case was appealed to the United States Supreme Court
but as in the Leoles case, the Court dismissed it for lack of a

substantial federal question.25

New York

The Witnesses had a more favorable experience in New York.
Mr, and Mrs, Charles Sandstrom had been convicted in the Justice
Court of the town of Brookhaven of failing to keep their daughter,

Grace, in some school. Their flag-salute position had made it

231 md.,

244ering v. State Board of Education, 117 N.B.LL.455, 189
Atl. 629 (1937).

25Hering v. State Board of Education, 624 (1938).
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impossible for her to‘attend in accordance with the school rules.
Later, the Suffolk County Court affirmed the conviction.26

On January 17, 1939, the New York Court of Apveals unani-
mously reversed the convictions: a majority, however, upheld the
constitutionality of the flag-salute requirement.27 The general
approach taken by the court discouraged further ounitive action
against the Witnesses and recommended ™more patience and some tact"
in the methods chosen to inculcate patriotism. On the subject of
prosaecuting the varents for violations against the state truancy
laws, the court contended that the refusal to salute was the per-
sonal decision of the child and that the varents wanted their child
in school. But the court was most empmhatic on the religious sig-
nificance of the flag.salute,

Saluting the flag in no sense is an act of worshio or a
species of idolatry, nor does it constitute any approach to .
a religious observance. The flag had nothine to do with
religion, and in all the history of this country it has

stood for just the contrary, namely, the orinciple that
people may wWorship as they vlease or need not worship at all.

23
Justice Lehman concurred with the reversal of the lower
court's decision, but in a separate oplnion contended that the flag-
salute rule and the expulsion were both illegal and unconstitutional.
Compelling the flag.salute against the sincere religious convictions

of parents and their children was clearly a violation of religious

freedom. The New York flag-salute statute of 1898 did not direct

26167 Misc. 436, 3 N.Y.3. 2d 1006 (1938).

27Peonle ex rel. Fish v. Sandstrom, 279 N.Y. 523, 18 N.E. 2d
340 (1939).

28Thid,, 529-30.
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the expulsion of students for not saluting the flag. Justice
Lehman referred to the "manner" in which a child could display his
respect and loyalty to the flag of the United States. It was this
"accommodation® which few courts recommended or even suggested.
With reference to Grace Sandstrom Justice Lehman held that

She does not insist upon doing an act which might harm

herself or others: she does not refuse to do an act which

might promote the peace, safety, strength or welfare of

her country . . . she asks only that she not be compelled to
incure the wrath of her God.29

The Gobitls Case

The issues and circumstances surrounding the Gobitlis case
followed the established pattern of other flag-salute litigation.
On November 6, 1935, the loecal school board at Minersville, Pennsyl-
vania, adopted a school reguiation requiring all teachers and pupils
of the schools to salute the American flag, a refusal to salute
would be regarded as an act of insubordination.Bo The children of
Walter Gobitis were thereupon expelled for refusing to salute., Several
issues arose as this case made its way to the Suvreme Court of the
United States, The father claimed financial inablility to keep his
two children in private schools.31 Because of this financial dis.
ability, the children by reason of the compulsory flag-salute regu-
lation, would be compelled to participate in an act of worship con-

trary to the dictates of their consclences unless they were excused

29Tp1d., 538-39.
3%1 Ped. Supp. 581 (E.D. Pa. 1937).
311pid,, 584-85,
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from the exercise. The Pennsvlivania Constitution provided that ail
men had the risht to worshin (ol "according to the dictates of their
own consciences."’  From its very inceotion, the United States
District Court for the Zastern District of Pennsylvania considered
the flag.salute regulation a religious matter., Judge Albert Branson
Maris in his decision on December 1, 1937, stated:

If an individual sincerely bases his acts or refusals to
act on religious grounds they must be acceoted as such
and may only be interferred with if it becomes necessary
to do 80 in connection Wwith the exercise of the police
vower, that is, if it appears that the ovublic safety,
health or moral or property or personal rights will be
prejudiced by them, 3?3

Judee Maris went on to rebuke those courts that had overlooked

the fundamental orinciple of relipgious liberty in the flag-salute

cases,

No man, even though he be a school director or a judge, is
emnowered to censor another's religious convictions or set
bounds to the areas of human conduct in which those con-
victions should be nermitted to control his actions, unless
comvelled to do so by an overridine oublic necessitg which
nprooerly reaquires the exercise of the oolice power, b

On June 153, 1938, Judge Maris handed down his final decision in
the Gobitis case, His decision in the District Court touched upon
the reasonableness of the flag-salute for the teaching of patriotism,

The enforcement of defendants' regulation requiring the flag
salute bv children who are sincerely opnosed to it upon con-
scientious religious grounds is not a reasonable method of
teaching civies, including loyalty to the state and Federal
Government but tends to have the contrary effect unon such
children,}5

32Pennsvlvania Constitution, Section 3 of Article I.
3%1 Fed. Suop., 534,
Wrhid,

3504 Fed. Suop. 271 (e.D. Pa. 1938), 273.
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He want on to reject t-e "sacular reculation" onrinciole by holding
thnt the refusal to salute the fiap could not remotely ovre judice
or im»oeril tne well_being of society.36

The ~ase was anpealed to the Circuit Court of Aopneals and on
November 12, 1339, it unanimously affirmed the decision of the
District Court.>/ The decision in the Circuit Court again considered
the religiosity of the flag-salute and again rejected the 'secular
rezulation” rule. Justice William Clark concluded that whenever
the American society had overruled religious objections, 1t usually
did so in cases involving anti.social actions, but in most of the
instances the objector was not forced to commit a sacrilepe. A
Morman, Clark contended, was not damned for monogamy.3q Uo to
that +time, Justice Clark noted, the state had penalized reliriously
notivated refusals to act only in cases involving military service
and vaccination, Military service was in a catergorv by itself, but
Clark weighed the compulsory flapg-salute as a "vaccination" against
the "disease™ of non-vatriotism, from the voint of view of the ser.
iousness of the disease and the efficacv of the remedy. As to the
"seriousness" of the disease, ha observed that even mercenary troovs
were usad to win wars, Patriotism was an added rather than an
agsential advantage.39 As to the efficacy of the comnulsory salute,

Clark concluded that the resentment in the varticular circumstances

of tne Vitnesses, clashed with and canceled the very "affection

30Ibid., 274,

37Minersville School District v. Gobitis, 108 F, 2d 683 (1939).

3Brpid., 690.

391vid., 491.
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sought to be instilled,"*0

The school board then entered a petition for a writ of cer-
tiorari with the United 3tates Suoreme Court. The brief was short
and simply stated (a) that the decisions of the lower courts con-

flicted with the Suvreme Court's decision in the lLeoles, Hering,

Johnson, and Gabrielli aopeals; (b) that they conflicted with the

state court decisions in these cases and in Nicholls, Sandstrom

and Estep: and (c) that the flag-salute regulation and the ex-
pulsions thereunder in no way violed either the United States or
Pennsylvania '::ons'c.i.t.utions.u1 On this basis the United States

Supreme Court granted a writ of c:er‘t.:\.orax-i.“'2

The Gobitis Case in the Suvpreme Court

The Court might concelvably have reversed the decision of
the lower courts without argument or opinion on the basis of its
previous per curiam decisions. It apveared that the extraordinary
versistance of the Witnesses and the defiance by two federal courts
convinced the justices that a more extended treatment was necessary.

On June 3, 1940, the United States Supreme Court rejected
the Gobitls plea for religious freedom and upheld the flag-salute
rule., The opinion of Mr, Justice Frankfurter ran as follows:

First, although the Constitution protected freedom of religlous

belief, that freedom was not absolute, nor did it relieve the citizen

4014,

Mprief in Support of Petition for Certiorari, Minersville
School Distriet v. Gobitis, 310 U,S, 586 (1940),

42309 1,3, 645 (1940),
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n¥ Hig obligation to obev the penearal laws of tna land or discharee
Wie aatitieon! resnonsibilities,  Second, the Court held that national
unttv was toe basis of national security and also that the ultimate
foundatisn »f a free societsr was the binding tie of choesive senti-
ment. Third, the rule of tne local scho»l board must be viewed as
though i* were the action of the Pennsylvania state legislature,
Since the Pennsylvania legislature orescribed the salute, the reeu-
lation of the local school board had the effect of law, Viewed as
a2 state law, the flar.salute repulation had a lersal standing which
created a basis for which court act on against violators could be
Justified under the truancy statutes. Since the flag.salute re-
aquirement was an issue of educational volicy, the courtroom was not
1 nrooer arena to determine its suitability. The state lepislature
had decided that the requirement was an aporonriate means to evoke
2 unifying sentiment. For the Court to hold the requirement void
as abrideine religious liberty would be for the Court to pass on a
"nedazogical and psycholosical"™ dogma in an area that the Courts
have no comoetence.uq Fourth, tne state could not validly compel
all children to attend the nublic schools.

Sut it is a very different thing tor this Court to exercise
censorshio over the conviction of legislatures that a par-
ticular nroeram or exercise will best promote in the minds
of children who attend the common ﬂﬁhools an attachment to

the institutions of their country.

Fifth, to grant exceontions to dissidents would be to introduce

“IMinersville School District ¥. Gobitis, 310 U.S. 597-98.

Wirbid,, 599.
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elaments of difficulty in the schonl discipline and mipht weaken
the effect »f the m~xercise on tue nther childrnn.ul

Justice Frankfurter's opinion held the state legislaturss
competent to determine matters of educatienal policy. It further
held that the compulsory flag.salute was not orotected by the First
Amendment.. The guestion of the flag-salute ultimately was one of
adjustment between the vower of government and the constitutional
richts of the citizens., Frankfurter's decision resolved the question
in favor of the state, The flag-salute did not touch the First
Amandmant, In effert Frankfurter®'s reasoning left the "secular repgu-
lation" rule unimoaired, However, the state anveare? to be in no
desnarata or ortt?® 47 situation that could only be solved by com-
nelling school children tc salute the flapg in what was for them a
ceremonv in violation of relieious conscience. It would apovear
zomewhat incongruous that a cohesive sentiment so essential to
national unity could be achieved hy compulsory methods that violated
one's religious conscience,

Mr. Justice Stone was the sole dissenter. He held that the
flap-salute requirement was uninue in that it sourht to coerce a
child to exuress a sentiment which violated his relipious conscience,
Stone's opinion centered entirelv on the First Amendment. The First
Amendment orotected both freedom of religion and freedom of thought——
two concepts basic to the flag.salute issue., While admitting that
religious liberty was not absolute, Stone regarded freedom of thought

as absolute., He could not apnrove comnulsory nublic affirmations which

H5Tbid., 599-600.
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were contrarv to one's religious conscience., National unity might
be achiaved by means of the comnulsory salute but there were other
ways of achieving the objective. Fallure to salute did not deprive
the government of any interest or function which it was entitled to
maintain, The Court ought not to refrain from reviewing the legislative
Jjudgment as to the policy of the law where religious liberty as ruaran-
teed by the Bill of Rights was at stake. The interest of the state
in maintaining discioline in the oublic schools Aid not justify the
compulsion imposed by the school regulation.ué

The Gobitis decision uvheld only the exvulsion of non-saluters
without any exnress indorsement of attemnts at further ounishment of
exnellees or their varents. The Witnesses and their allies seemed
definitely and finally to have lost their long fight; this, the

reaction to the Gobitis decision was unfavorable in many periodicals,

The Christian Century was generally sympathetic toward the Witnesses

and reacted strongly and adversely to the Gobitis decision. It
attacked the necessity or wisdom of a compulsory flag-.salute. Saluting
the flag was merely an arbitrary piece of ritual which was one way of

expressing and teaching loyalty. “Wllingmess to salute the flag was

47

no criterion of loyalty. The New Republic attacked the wisdom of

the compulsory salute, It held that the governmernit was in no desver-
ate or critical situation that could be solved only by the comnulsory

salute, There wers other and better ways to teach loyalty and

461p14., 601-607.

47nThe Flag Salute Case," Christian Century, LVII (June
19, 1940), 791.
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pntrioﬁsm.LH The Catholic Fducation Review implied that Justice

Frankfurter had broken sharply with judicial tradition by failing to
pass on an educational matter of a state legislature. This the Court

had done in the earlier cases of Meyer v, Nebraska and Pierce v,

Society of S:'Lsters."’9 If the trend continued of the various legis.

latures determining educatlional vpolicies irrespective of the re-
lipious tensts of various denominations, the legal nosition of
churches in the United States would no longer be founded upon falith
and reason, but upon the effectiveness of their legislative lobbies.50
Time magazine attributed mich of the unrest and hysteria in the country
to the Gobitis dec:‘!.s‘ion.s1

Regardless of how popular or unvopular the Gobitis decision was,
it added strength to the decision of the school boards that made the

flag-.salute a condition for attending the public schools,

43ngpprankfurter v. Stone," The New Republic, CII (June 24, 1940),

843,

ugJames Joseph Kearmey, "Supreme Court Abdicates as Nation's
School Board," Catholic Educational Review, XXXVIII (October, 1940),
457 460,

501pid,

>lnRadieals’ Fifth Column," Time, XXXV (June 10, 1940), 22,



CHAPTER IV

THE SMITH CASE, THE SETTING

Kansas Constitution and Statutes

‘Yhen the Kansas Constitution became effective, January 29,
1361, no federal constitutional orovisions on freedom of religious
helief were aobnlicable to the new state. The first eirht amendments
of the constitution, dealing with narsonal rights, were held by the
Supreme Court to be abnlicable only to Congress and other departments
of the Federal Government.1 In 1940 the Suvpreme Court held in

Cantwell v, Connecticut that the First Amendment was anplicable to

state laws and their enforcement.2 However, on the subject of re-
lirious freedom, the Kansas Bill of Rights was more exoliclit than that
of the federal constitution. The Kansas Bill of Rights stated that

The rieht to worship God according to the dictates of con-

science shall never be infringed . . . nor shall any control

of or interference with the rights of conscience be permitted.
The records of the Convention proceedingsof July 18, 1359, show
virtually no disagreement on the adontion of the relisious liberty
clause. The original religious liberty clause, however, initially

included an excenption which was ultimately rejected:

The liberty of conscience hereby secured shall not be so

lBarron v. Baltimore, 7 Pet. 243 (1333),

2Cantwell v. Connecticut, 310 U.S. 296 (1940),
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construed as to excuse acts o7 licenteousness or to justi{y
oractices inconsistent with the neace or safety of tha state.’

The Kansas flap-salute statute adonted in 1997 was virtually
identical with the first such law passed in 1393 in the state of
New York, The statute authorized the state surnerintendent of nuhlic
instruction to prenare a program that provided for a salute to the
flag at the opening of each school day.u On September 13, 1940, J.
S. Parker, attorney general of Kansas, sugrested that the district
school boards suspnend any non-saluting student for a neriod not to
exceed sixty days, Only after this sixty day period should the
state's truancy laws be enforced against such non-saluting studonts.5
The flag-salute statute nrescribed no nenalties against either
the teacher or student for non-.comoliance, The statute clearly de-
fined the manner in which the salute was to be given. In accordance
with the 1907 statute the state sunerintendent of public instruction
prepared a "Manual of Patriotic Instruction” containing 287 oages.6
On page seventeen of the minual it gave the flag.salute »rocedure
SALUT® Wi IVING TUE PLEDGE
In nladsing allegiance to the flag of the United States of
America, the apmroved »ractice in schoels, which is suitable
also for civilian adults, is as follows:

5tanding witk the rieht hand aover the heart, all reneat
together tne following nledge:

3 .
‘Kansas Convention Proceedings, 1959, 287, FEmvnhasis supnlied,

qunsns Session Laws, 1977, Chaoter 319, 492_4373,

State of Kansas v. Smith, "District Court Transcript,"
No, 4060, December 16, 1941, 79-80. Hereafter cited as "District
Court Transcrint.”

6state of Kansas v. Smith, 155 Kan. 583, 590 (1942),




"I pledre allegiance to tne Tlag of the United
States of America and to the Reoublie for which it
stands: One Nation, indivisible, with liberty and
justice for all.

At the words 'to the flaer,' the right hand is extended,
palm unward, toward the flag and this nosition is held
until the end, when the hand, after the words 'justice
for all,' droos to the side.’>

The snecific objection of the Witnesses was not the honor or resnect
disnlaved to the flag in the above procedure, but the manner opre-
scribed constituted idolatry which for them would incur a condenm-

nation by GOd.%

Kansas Tlag-Salute Incidants Prior To 1941

The flap-.salute issue in Kansas varied from aeccommodation
to exoulsion and orosecution. t anmeared that no real leral attemnt
to axnall non-salutine students was made nrior to the Gobitis de-
cision of June 3, 1640, The Smith case, decided by the Kansas
Sunreme Court in July of 1942, was the only Witness attemnt to
achieve an axemntion from the compulsory flas.salute ceremony through
the courts in Kansas,

Kansas had develooed a record of compromising religious ob-
jectors to compulsory educational practices that conflicted with
religions tenets. As early as 1904, a student was aexcused from
attendine an academic exercise which included a readineg of the
Twentv_First Psalm. He was permitted to enter the classroom fifteen

minutes after the regular hour.”

?Inid.

SRutherford, God and State, 28,

9J.B. Billard v. The Board of Education of the City of Topeka,
69 Xan. 55 (1904).
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Kansas Witnesses, like t ' osa in other states, hapan their
ahfaction to tha comnalsory flar-salutae ceramony shortly aftor
"Judra" Josenh Rutherford!s radio broadecast of 1935 nrohibitine
Jehovah's Witnesses from eivineg the salute under nain of risking
eternal dammation. An article on freedom of conscience in a Witness
publication of 1936 referred briefly to a Kansas situation in which
a youne junior hiegh school girl was nermitted to remain silent
durine the flar.salute ceremony.lq

Mrs. Mildred Nagle of Holliday, Kansas, requested that the
local school authorities excuse “er two daughters from the flag-
salute ceremony for religious reasons.11 The matter was resolved by
referring the issue to the state suverintendent of schools who ruled
that all children in the public schools must salute the flag when
called unon by their teachers or some other compnetent school official.12
Some schools adooted the volicy of having the objecting students stand
in a resnectful silence durine the flag.salute ceremony. This was
the policy at the West Junior Hieh School, Parsons, Kansas, The
Seorge Yashington 3chool, Parsons, Kansas, and in the Baxter Svorings

area orior tn 1940,13

Kansas Truancy lLaws

10nponsciance and Freedom," Golden Age, XVII (Auesust, 1936),
307.

Wyansas City Star, September 8, 1938, 9.

12016 Tribune, (Great Bend, Kansas,) Seotember 13, 1938, 3.
No record reveals what further action, if any, was taken in this case,

131nterview with the nrincinals of these schools, Ausust 15,
1967, Most, if not all, of them were teachers in the school systems
around 1940,
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The truancy laws rejquired that every narent, guardian or
other narson having control or charee of any child between the aces
of seven and sixteen have siuch child attend continuously a public
school or a nrivate denominational or parochial school taught by a
comnetent instructor for such a veriod of time as the vublie school
Wwas in session.1u

The duties of the truant officer were clearly outlined in the
1935 statute., Upon learning of a truaney for a veriod of two or more
consecutive days, the truant officer was to give verbal or written
notice to parent or guardian to return the truant child to school
the following day, If the truancy notice was ignored, the truant

officer could make a complaint in the name of the state of Kansas

and court oroceedings could be instigated against the offenders.15

Lawton, Xansas, and the Smith Family

The small community of Lawton was located fifteen miles east
of Columbus, Xansas, the county seat of Cherokee County in the ex-
treme south-eastern section of the state, a mile from the Missouri
border. Residents of Lawton were evenly divided between farmers
and emnlovees of a nearby smelting vlant in Waco, Missouri. The
local grade school in the fall of 1941 had some twenty-eight punils
in a small two_room school house employing the services of two

teachers, Miss Ruth Turill and Miss Suzie Stone.16 Mr. Willard

1ul(aau'lsas General Statutes, 1935, 72-4801,

151pid., 72-4802.

16C'laude Y. Nichols, County Superintendent of Public Instruction,

Cherokee County, letter to author, August 21, 1967.



Canfierld, traasurar af the Lawton school district, reparded the
Lawton area as fairlv conservative and "patriotic" in its outlonk
on civil affairs. Canfield felt that this was duve in nart to the
many veterans from World War I living in the area. The community
had reaceived government aid through pvart of the depression in the
form of surplus food commodities. The Smith family accented food
commodities from the government without any objections. In fact,
at times Mrs., Smith wanted to exchange her nortion of government
butter for other commodities in the local grocery. This added to
the "unpatriotic” imare of their re“usal to salute the flag. If
one could receive governmental assistance, one should at least
honor that government's flag was a nrevalent Cherckee County atti-
tude.17

Three members comorised tne Lawton school board, George
Merrick, resident »f Lawton for seventy-three vears in 1941, had
been a board member of the Lawton school district for over thirty
vears, HYe testified that he had known the Smith family for a
number of years prior to the flag.salute issue.l;3 Clifford
McFerron, a mild, soft-spoken man, had held the office of clerk
of the school district for nearly tnree years in lgbl.lg The
third member of the school board, Willard Canfield, was an out-

svoken man, 2 staunch believer in nrayers in public schools and

17Interview with Mr. and Mrs. Willard Canfield, August
15, 1967,

1‘:5"Dilstr'1ct Court Transcriot," 23,

19Ibid., 29, 29 ([sic] and versonal interview with author
August 15, 1967. The clerk of the District Court numbered two
pages, "29." McFerron information was found on both pages.



iy
matriotic exercises, and a veteran of World War I, Canfield was tne
traasurer far the school district in 1941, No record ever existed of
iy s~honl rerulation requirine the salute to the flag in the Lawton
School. " Tt had become an informal "custom"—"the thing to do"—
"evervone did it"__."no one had ever done otherwise or objected."21
James Alfred "Pete" Smith had been well.knowm in the town of
Lawton and had attended the Lawton school as a bov. He had been
e and raised in the near.by towns of Carl Junction and Joolin.22
His family, however, had heen residents of Lawton onlvy three years
befare the flag.salute issue arose.yg The Smiths were the only
Jehovah's Witnesses the town had ever known.zu Smith converted to
the Witness sect at the time of his marriage to his wife, Inez.
Although Smith nrofessed Witness membership, he was not known to be
an enargetic proselytizer nor an extensive reader of Sacred Scrioture,
Most of tha* activity he left to his wife and children.?’ When
cross-.examined in the District Court hearing, Smith exhibited little

26

knowledpee 2F Serioture,”™ Lawton residents, all long time acquaintances
of Smith, found it 4ifficult to accent the new ministerial role he

acnuired when he embraced the Witness faith, Groups of Lawton school

2OKansas v. Smith, "Abstract of District Court Hearing of
Aopellants,"” 11, Hereafter clted as "Abstract of Distriet Court
Hearing of Aonellants,”

?1c11fford McFerron, interview with author, August 15, 1967.

5
22npistrict Court Transcriot,” 70,

g

'Ibid., 50.

2

“uc1ifford McFerron, interview with author, August 15, 1967.
“SRuth Turill, interview with author, October 14, 1967.

26apistrict Court Transcriot," 69.
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children fre~uanted the Smith home late in the evenineg to request
Smith ty of Tictate at moek we il cnromnnies.)7 Incidents of this
nd sabtractad from the credibilityv of the 5mith nosition among his
loeal townsfolk., In addition, =Smith admitted he had saluted the
flagr "oceasionallv'" when he attended the Lawton school in the
Srimary zrades.2%

The two children involved in the 1litigation both had an
outstanding scholastic record »f straight "A's." Barbara Smith,
age nina, was beginning her fourth vear in the Lawton school and
Artve Lee Smith, are elight, was "»eginning her third. Both girls

had received an "A" in conduct every year they attended the Lawton

~

school.? Juring the entire leral proceedings no charge of insub-
ordination was every made again<t the two children. The only rule
they never comnlied with was that requirineg the flag-salute.3o

Ruth Turill, ~rincinal of the Lawton schonl, never made an
issue nf the flap-salute nrior to 1941 and did not recall whether
the Smith children had saluted or not. The tvoiecal onening exer.
cises at most of the Lawton area rural schools included

(1) The Flag_S-lute

() The Lord's Prayer.

(3) A Patriotic Hymn. !

?7futh Turill, interview with author, October 1l, 1967,

]

[
"District Court Transcriot,™ 70,
“INichols" letter, August 21, 1967.

I pbstract of District Court Hearing of Apvellants,” 6, 9,
10, 12,

11Columbus Daily Advocate (Columbus, Xansas,) Decembher 29,
1941, 1. Alsoc see "District Court Transcript,” 5. Many social and
civic affairs followed the same ritual,
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Several school districts had been confronted with non-saluting
incidents before the 1941 fall term. The question of "what to do with
them" was a topic discussed at the pre-school teachers! institute.32
The Smiths anticipated some difficulties over the flag.salute and
talked with Miss Turill about the issue on the opening day of school.
The Lawton school board had met informally before the opening of
school and authorized the Lawton teachers to exclude any child who
refused to salute, The board further prohibited the readmittance
of any children expelled until they complied with the compulsory
flag.salute regulation, In svite of this regulation, the Smith
children were permitted to attend the entire first week of school
without saluting, but were expelled on Monday of the second week.33

The Smiths requested and received a special meeting of the
school board to explain their position and sought some accommodation,
but the board was unwilling to comnromise or make any accommodation,
L. R. Mulliken, deputy county attorney, had advised the Lawton school
board that the statutes of the state of Kansas venalized the county
attorney, school directors and a nurber of other school officlals
one hundred dollars if they failed to enforce the law regarding the
flag-salute.Bu The penalty must have been a very loose interpretation
and application of the penalty for non.enforcement of Kansas G.S,

(1935), 73-705--73-710, as no specific General Statute was in effect

Rpath Turill, interview with author, October 14, 1967.
3wpistrict Court Transeript,” 6.
3u’Ibid., 34, Mr. Canfield, treasurer of the school district,

in a personal interview, claimed that this had a strong effect on the
board.
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. <
in 19l gt ol authorized suck nenﬁitv.*

Tha toestimonv of tha survivine members ~f *hae Lawton schonl
hoard sad Atk Turill indicated that tad the Lawton schonl district
heen frea of outside duress, some accommodation would have been made,
11 tne available evidence and testimonvy disclosed that the County
Sunerintendent, Yerbert Derfelt, demanded a uniform npolicy through-
out Cherokee County.36 Mrs. Inez Smith, in a letter to Clifford
McFarron, June 7?73, 1943, shortly after the Barnette decision of
the United 3Stataes Sunrems Court, wrote that "When an official one
stes a1bove yor told you such and <t was the law you helieved him, 37
Miss Turill received a letter of advice, as did anv other
tesnher who requested such, from the County Superintendent, Miss
Turill's renuest was dated Sentember -, 1341—the second day »f the
schonl term, The schonl board had nmassed a verbal regulation orior
to the first day <f school. The becard had out nothing in writine.
Miss Turill wanted something definite in writing to enforce the
flag-salute, This would remove the versonal element from‘the matter
15 Mrs. Smith and Ruth Turill had been friends. It was this letter
th Turill egave Mrs. Smith to read on Monday of the second week of
school.38 The letter stated that a daily salute was required by law

and thsat school boards were authorized to discinline any child re-

fusine to give the salute, Parents would be subject to prosecution

1°State of Kansas v, Smith, 155 Kan, 596,

*Rruth Turill, interview with author, October 14, 1967, Also,
Claude 4, Nichols, interview with author, October 14, 1967,

7Latter of Mrs. Smith to Mr. C, E. McFerron, June 29, 1943,
A convy of this letter is in the avnnendix.

38"District Court Transcript,” 79. A covoy of this letter is
in the Anvendix, cooied from "District Court Transcript,” 79-.80,
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if tha refusal was nersistent. Jit): the enfarcement »% the lar.
salute repulation, the Smith ~2ildren never again attendad (e

19

Lawton school, althouga they made several attemots.

The Private Tutor

Subsequent to the Sevntember 19th truancy notice served by
"loyd McKlrov, truant officer for Cheorkee County, the Smith emoloved
for thelr children a »rivate tutor from Carthare, Missouri. This
arraneenent continued for nearlyv three weeks. The elderly R, E.
Jolman ~eld a life.time teaching certificate in three states, a
M.A., 2 B.F. and an A.3.*7 He svmpathized with the Smiths® dilemma
and received 1ittle in the form of monetary remuneration beyond
hoard and room. Upon investie~tion, the school board discovered
*hat Holman did not nossess a Kansas Teachers Certificate nor had
na made apnlicati-n for one,

C. J. Zvans, attorney for 4nnellants, dafended the »rivate
sohon! arranrement before the Xansas Supreme Court and accused the
schocl board of unjustlv terminating the arrnneement.az Evans went
on to moint out that XKansas compulsory sch»nol attendance laws were
too vasue to serve as a basis for 1 eriminal offense. The statute
did not clearly state an sffense *n aporise the accused nf what

actinrn he must take, The law in nuestion also provided no definition

P 1pid., 6,7,5,55.

40"Distr-ict Court Transcrint," 52_53,

I
1"Abstract of Aonellants! District Court Hearing," 17.

qutate of Kansas v. Smith, "Aovellant's Reoly Brief," 12,
13, 17. Hereafter cited as "Aovellant's Reply Brief,"
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of "private school,” or what constituted a "competent instructor.,”
Kvans further contended that Kansas certification statutes aonlied
only to the »ublic schools. The state had been unreasonable in its
truancy notice because the Smiths did not have sufficient time to
orocure and contract a "comoetent" instructor with a Kansas cer-
tificate,

The Kansas State Department of Public Instruction, however,
had established a »rocedure for dealing with such circumstances,43
The truancy laws of Kansas required that the instructor in a vpublic,
nrivate, denominational or parochia! school be competent and also
that the instruction be given in the English lanpguage only.uu The
state determined the meaning of "comvetency” with its certification
lqws.qg A person would have bsen "comnetent" if he met all cer-
tification requirements. Schools, to be nroverly accredited by the
state, must emplov certified teachers, Private and vnarochial schools
had to meet the same standards if their graduates were to be admitted
to public schools and colleges.bé The compulsory school attendance
law included no oprovision for obrivate tutorine. School boards were
willing to accent private tutoring for a child who was so handicappted
that he could not go to school, nroviding he was tutored by a certified

teacher and otherwise complied with local school requirements.u7 The

u3Dav1d W. Kester, School Attorney, State Devartment of
Public Instruction, letter to author, July 12, 1967,

Ygancas General Statutes, 1935, 72-48301.

uSDavid W. Kester, letter to author, Jul} 12, 1967.
461p1d.

“7 Tpid.
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state of Kansas, like all other states, had made provisions for the
certification of out-.of.state teachers.48 However, this would not
have given the Smiths the right to employ a private tutor because
the law made no provision for such an arrangement,

The Lawton school board, on the advice of the county super-
intendent, proceeded properly in terminating the orivate tutor
arrangement. There was no affirmative action the school board was
required to take in order to obtain proper certification for the
private tutor., This was an action that Mr, Holman himself should
have undertaken. Xansas had regulations for the certification of
teachers with out-of-state-certificates. Mr. Holman never followed
these. Any teacher, regardless of the number and kind of his degrees,
could not accevt money for teaching in Kansas if he was not properly
certified.49 However, even had Mr. Holman been duly certified by
the state of Kansas, he was not contacted until after Sevtember 18,
1941, By that time the truancy notice had been given to the varents.
Their offense under a strict interpretation of the state's truanecy
laws was already complete and consequently the private tutor ar-
rangement had no legal bearing on the case other than that it shdwed
the sincerity and determination of the Smiths to obtain an education

for their children,

48Kansas General Statutes, 1935, 72-1343, This section out-
lined the procedure Mr., Holman should have followed to secure
Kansas certification,

49"District Court Transeript," 63.
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The Columbus and Parsons Arrangement

With the discontinuance of the private tutor arrangement, the
Smiths sent their children to the public school in Columbus, Kansas,
approximately sixteen miles from Lawton. Although the state law
required the State Superintendent of Schools to make provision for
a daily salute to the flag in the nublic schools, it indicated no
penalty for any non-compliance. It remained for the various school
boards of the state to decide on what kind .of penalty, if any, would
be inflicted on those who refused the salute. WWhile the Gobitis
decision upheld the constitutionality of the salute ceremony, school
boards were left with some discretionary power in dealing with the
non-saluter, No expulsionary rule had been passed by the Columbus
school board prior to 1941. It appeared that no regulation existed
in the various surrounding schools unless Witness children were
enrolled. The Smiths boarded their two children with a sympathetic
Witness family. The two children were to be returned Home for week-
ends, The children started at the Columbus school on November 4,
1941, but were subsequently expelled the following day for refusing
to give the compulsory flag-salute.so The Columbus school board had
met that evening and passed the familar flag-salute requirement for
admission. The children had actually been in the Columbus school
only one day.51 No infraction of any other rule was reported by the
Columbus school board, The only reason for the expulsion was the

failure to give the standard salute to the flag,

5OIbid 9 53 ®
S1bid,
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The children returned to the Lawton school each mornine thare.
after, but were sant home for rafusing to epive the flap_salute. I[*
was ohvious that the narents wanted their children in school and tnat
their only objection to the school vrogram was the compulsory flag-
salute regulation. It was also avparent that the wvarious school
boards had in effect adoonted the "secular regulation™ rule in recard
to tne flag-salute., The school boards did not intend to nersecute
the Witnesses for tneir religious beliefs, They simolv viewed the
flag.saiute ceremonv as a patriotic exercise devoid of any relirious
significance,

Mrs. Inez Smith contacted Miss Willie Belle Jones, orinecipal
nf tne George Washington School, Parson, Kansas. This school was
located annroximately forty miles west of Lawton.52 The school was
unique in the Parsons community and also in the area because the
school board of that school had not nassed any expulsionary regulation
for those who refused to salute the flar, The George Washington School
had a policy of tolerance toward the plight of fitness children.53
The Smith children boarded at th= home of another symmathetic Witness
family, Mrs. Bethyl Harris. Mrs. Harris had a son who had been ex-
nelled from the McKinley school in Parsons for the identical reason
of refusine to pive t-a flapg.salute, The Smiths paid ten dollars a

weak for the board and room of their children at the Harris home.5u

*This arrangement was made secretly by the Smiths to orevent
any further inconveniance while they walted for the Distriet Court
hearing. Cf, "District Court Transeript," 65 and Mrs. Inez Smith,
letter to author, September 18, 1967. Cony of letter in Aovendix.

23Miss Irene Xnarr, instructor of the Smith children in 1941,
interview with author, August 15, 1967,

HMrs. Bethyl Harris, interview with author, August 15, 1967,



Mr. i Mrs. A, M, Johnson, rmarests of Mrs, ‘ethyl Harris, later
tastyPiad ar the strict Court trial to the moral interrity and
rood canduct of tha Smith children in Parsons.

Both children were admitted to the George Washington School
on November 19, 1941,%% Miss Irene Knarr received exolicit in-
stfuctions from the orincipal not to make an issue of the flag_salute.
They were required to stand in respectful silence during the salute,
but were not required to say anything. Provision was also made for
the Smith children to be excused from all school activities which
violated their relieious beliefs su:h as the traditional Christmas
gift exchange and the valentine-exchange. No evidence pointed to a
decrease in the natriotic feelings of the other students in the room,
No adverse circumstances were exnerienced by t-e school authorities.
3y a stranee coincidsnce, the Smith children received =more Christmas
cifts and valentines than any other student in the room, Miss Knarr
delivered them personally to the Smith children who were excused the
day ths exchanges were mada.56

The school records indicated that the Smith chiidren remained
at the George Washington School until January 12, 1942, when they
voluntarily withdrew because the Smith family moved to Kansas City,
Missouri. Yo grades were recorded for the children because they
did not comnlete a full grading »eriod., No adverse comments were

entered on their record.57

5SGeor'gre L. Dove, nresent orincival of the Georege Washington
School, Parsons, Xansas, interview with author, August 15, 1967,

56Miss Irene Knarr, interview with author, August 15, 1967.

>?George L. Dove, interview, August 15, 1967.



The fGripgshy Case

A similar flac-salute case arose durine the same 1941 sahonl
term in Cherokee County. Barbara and Patsy Griersby, are sixteen
and twelve resvectively, were axpelled from the Charter Oak School
located four and one-half miles south of Galena, Kansas, The details
and circumstances were identical to those of the Smith case. Walter
Adams, director of the Charter Oak school board, required all school
children to salute the f].a;z.—s;3 There had been an informal meeting
of the board with no written record of the flag-.salute requirement
with its expulsionary orovision., Although the school term at the
Chartar Oak school began on August 25th, the Srigesby children did
not actually start school until September lst because of some con-
fusion on which day the school term was to begin.?? The children
attended the Charte» Oak school for six comnlete days but were
formally exnelled Sentember 9th, Miss Lois Alleger, nrincimal of
the school, renquessted snecific instructions from the county suner-
intendent, “erbert A. Derfelt, and received the identical letter as
Ruth Turill.ﬁo Oncekthn children were exmelled from the Charter Oak
school, they did not return each morning as did the Smith childrenf

Mr. 2nd Mrs, Olie H. Grieeshby recelved a truancy notice on

1

L
Sentember 22, 1941.°" On September 23rd the Grigrshys sent their

5&"Abstract of District Court Hearine of Apoellants," 30,

bid., 38.

“Omi4., 20,

b1By coincidence, both the Truancy Notice served on the Smiths
and the Griggsbys was lost by the respective truant officers before
the District Court Trial.



children to the 3mith home in Lawton to attend classes with the
nrivate tutor, R. E. Holman. Thev also netitioned the State Suver.
intendent of Public Instruction to aoorove the nrivate tutor ar-
ranrement , but the Griersbys were convicted of truancv before the
Stats Superintendent responded. [he county school authorities re-
fused to recoemize the oprivate tutor arrangement because Mr. Holman
lacked a Kansas teachers certificate,

The Griggsbys then sent their children to *he 'Jast Side School
in the neiphborines Tennessee Prairie District., This they did at the
suggestion of Judee David fGraves, Jidpe of the Juvenile Court, before
their hearine in the Juvenile Court.62 The school at first vpleaded
lack of desks and snace, but when the Griprsbvs offered to buy desks
for their children and pay tuition, the West Side school board vassed
the comnulsory flap_salute regulation as a requirement for admission,
The children were then enrolled in the nubliz school at Columbus,
but were subsequently expelled with the Smith children because of

53 On November 19, 1941, the

tneir failure to salute the flag,
Grieesby children were enrolled ar the George Washington School
in Parsons, Kansas. Desonite these various attempts to keen their
children in school, the Smiths and Grirpsbys were charged with a
violation of the state's truancy laws because their children had
been out of school for two consecutive days.

The Griggsby and Smith cases were consolidated in their

aoneal to the Suoreme Court of Kansas, Because of their similarity,

62wpbstract of District Court Hearing of Appellants,” 37.

&3 hid., 36.



the decisinn of one would necescarily resolve the other. FfFor the
mirpose ol arpumant ), however, o Ffacts of the jmlin case ware usad
by Harry L. Porter, County Attorney, Charokee County, Xansas and his
Deputy County Attorney, C. E. Shouse in their Appellee's Brief to
th~ Kansas Supreme Court.éu
The genesis of the Kansas flag.salute controversy in 1941
stemmed from the sincere conviction that the compulsory salute was
a violation of God's commandment and thersby constitutad idolatry.
The sincerity of the Smiths' or Grigegsbys' religious convictions
was never contested, All who knew tne two Witness families offered
amnle evidence of their sincere religious and moral integrity. On
the other hand, the school officials never regarded the comoulscry
flap~salute a1s anything more than a vpatr-iotic exerciss., On September
29, 1941, the Smiths entered the litigation asvect of the flag-salute
controversy confident that some adjustment or accommodation would be

made for thelr religious convictions,

6“State of Kansas v, Smith, "Appellee's Brief," 6.7,




CHAPTER V

THE SMITH CASE: LITIGATION

The Juvenile Court

Tn 131 the State of Kansas had no nrecerdent case dealing

with %-e flap_salute, FEven before the beginaing of the initial
leeal nrocesdings, the Smiths were Aetermined to apneal their cause to
the Xansas Suoreme Court. Avovarently both Judge Graves of the Juve.-
nile Court and Judre RBowersock of the District Court agreed that only
the Kansas Suoreme Court could 2dequately determine the consti-
tutional issue of relirious freedom involved in the litieation. In
her letter of Seotember 18, 1967, Mrs., Smith wrote:

From the first, Probate Judege Graves, Judee Bowersock and

Mr. Mooneyham agreed that it would have to go to the Supreme

Court for Jju<tice to be decreed.l
Ruth Turill and Clifford McFerron aléo related substantially the
same idea-_"that was the thinidng in the whole matter anyway, that
the whole matter would zo to the Suwnreme Court."2 The character
and ability of the Smith children added to the desirability of
appealing the case to the Suoreme Court. The children were in-

tellirent and well-behaved:; the Smith family was well_known and

in general quite resvected in the commmnity. Added to this the

IMrs. Inez Smith, letter to author, September 18, 1967,

2Clifford McFerron, interview with author, August 15, 1967.



schon] board also was nct comnosed of "extremists or fnnntics."t
All tnhese facts were indicative of strong motential for a rraece-
dent case on the flag_salute issue.

On Sevtemtaer 79, 194 § a2t 9:00 A M., Mr, and Mrs. J. Alfred
émith were arraisned in the Juvenile Court in Columbus, Kanszas.[‘L
The Smiths were not represented by an attorney: L. R. Mulliken, the
assistant county attorney, represented the state, and there was no
jurv. Jndee David C. Graves had oreviouslv shown some concern for
the Witnesses' dilamma by suggesting that the Gripgsby varents nut
tneir children in a neighborineg school district which was, hopefully,
somewhat more tolerant.

L. R. Mulliken charged the Smiths with alleged violations of
the truancy laws of the state of Xansas., Mulliken based his princinpal
arpument on the truancy report of the Cherokee County truant officer,
Floyd Mc¥lroy. Mc®%lroy had given the Smiths due notice on September
13th that their children had been illerally out of schocl since
September Sth, The Sentember 18th truancy notice required that the
Smiths return their children to school immediately. McElroy's revort
simply stated that the Smiths had not complied with his order.5 On
September Z4th, MecElroy filed an official complaint in the Probate
Court that the Smith children had been illegally absent from school
for two consecutive days. Warrants were issued on September 27th

for the arrest of the Smiths, The state's argument was based on the

3
Ruth Turill, interview with author, October 14, 1967, Miss
Turill had nothing but the highest oraise for the Lawton School Board.

4State_gf Kansas v, Smith, "Juvenile Court Transecrint," No.
272, September 29, 1941, 1. Hereafter cited as "Juvenile Court Trans-
criot.

Ibid., 1.2.
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troansy raport and a strict an~tication of the Xansas Truancy Laws,.
L. R, Mulliken never raised tne constitutional issue of relipious
freedom, The flag-salute was nothing more than a patriotic exercise,
1 sennc: rmile witn no relivious significance. Accordingly, the Smith
children were illegallv absent from school and therefore truant.

The Smiths arcued two points of view. They contended that
their conduct had not violated the state's truancy laws. In addition
thev argued that their religious conscience forbade them to narticivats
in the compulsory flag-salute., They wanted their children in school;
in fact the Smith children had been sent to the Lawton school every
morning but the school 3ent them home each day for not saluting the
flag, Thev also had tried to maintain a »rivate tutor arrangement
but with no success, On the basis of this evidence they arrsued that
thev were not eruilty of violating the state's truancy laws and re-
quested an accommndation.6

The decision of the Juvenile Court rested solely on a narrow
interoretation of the truaney laws, The evidence indicated that the
Smith children had been absent from school for more than two con-
secutive davs and therefore were guilty as charged, The state viewed
tne entire matter merely as a matter of law which the state had the
legitimate nower to exact from its citizens. Any other interpretation
would challenegs the authority of the state to enact legitimate edu-
cational rejuirements, It was evident that the state did not regard

th- flag.salute as a religious ceremony., Consequently, the Smiths

“Ibid.



ware fined 310,00 vt costs amormting to SN.G"\,’]

The Smiths requested and roceived an anneal to the District

Court of Cherokee, Xansas, 2nd bond was set at $50.99.

Distriet Court: Trial and Decision

Following the appeal from the Juvenile Court hearing of
Sentember 29th, the Smith case entered the District Court sitting
in Columhus, Xansas., Trial was held on December 16, 1541, The state
of Kansas was again renresented by L. R, Mulliken, Devruty County
Attornevy, of Columbus, The defendaqts engaged the services of a
sympathetic lawver from nearby Carthage, Missouri, R, A, Mooneytam.
The Honorable Vernnr J, Bowersock was the nresiding judgee,

It was unfortunate for tne Smiths that the District Court
hearing occured nine days after the Japanese attack on Pearl Harbor.
This incident naturally stirred natriotic feelings and provoked
antagonism against whatever anneared to be "unnatriotic.!" The

Columbus Daily Advocate made coovious allusions to the American

casualties at Pearl Harbor and rnow their sacrifices wers symbolized
in the flag itself. Not to salute the flag was ‘o mock the sacrifices
of the Amarican SOIdiers.9

The Smiths' nosition was further jeopardized in the District
Court hearine by the nresence of several Jehovah's Witnesses who
apparently exhibited an air of disgust and contemntuously viewed

the whole nroceedings as another attempt on the part of Satan to

7Ibid., 2.

%"District Court Transcriot,” 1.

7 Columbus (Kansas) Daily Advocate, December 17, 1941, 1.
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tast thair covenant of riphteounsness with Jehovah.10

In addition,
Little affort wis made to really understand the Smiths'! religsious
nosition on the flac.salute, Jehovah's Witnesses were a small sect
in 1941.'! Bacause of their size and "unusual" beliefs, it had
become customary for some people to minimize the significance and
immortance of the flap~salute cases.lz This was avident in the
Smith case., The Lawton school board refused the Witness literature
on the flag.salute., Herbert Derfelt, County Suverintendent of Schools,
when asked if he knew the religious aspect of the salute merely stated,
"I didn't have time and wasn't interested in that ohase of the case."!3
Judre Bowersock himself admitted to prejudice in the Witness cases;
"They came with their Bibles an? before long you got tired of the
whole thing."]“

The defendants waived their right to a trial bv jury. The
court had subnoened for testimonv all the members of the Lawton
school board, the nrincivsl of the Lawton school, the truant officer
anl the county superintendent of schools. The central question in
the Distriet Court hearineg centered on the vprovisions of the state's

truancy laws, The state merely held the matter to be a question of

law, "ad the Smiths violated the truancy laws? This could be de-

1Ruth Turill, interview with author, October 14, 1967,

"7he 1941 Yearbook of Jenovah's Witnssses nublished by the
yatchtower Ri%le ant Tract Soclety and the International Bible
Students Association, listed some 90,674 members in the United States.

1”#wp Crisis in the Supreme Court," Christian Century, L¥, 38-39.

impistrict Court Transcrint," 41,

3uVernor J. Bowersock, interview with author, October 1“, 1967,
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termined simply by the evidence, Mooneyham, on the other hand,
argued on behalf of the defendants that the state could not inter-
fere with the defendants' religious beliefs., He raised two questions,
The Smiths had not violated the Kansas truancy laws and that a statute
which deprived one of his religious liberty was unconstitutional,
Mooneyham pointed out that the Smiths had shown an honest effort and
made genuine sacrifices to keep their children in school, and were
sincersly religious people. They had given their children the re-
ligious training they thought proper. Despite this, the Smiths were
charged with willfully refusing to comply with the law and keeping
their children out of school. The Smiths' conduct, therefore, did
not fall under the truancy laws, Whether the truancy statutes were
constitutional or not really was not the vrincipal issue., Mooneyham
contended that the Smiths had not violated the truancy law., The
state's truancy statutes simply did not apply to the circumstances
of the Smith case., If the state pursued the matter and charged the
Smiths with truancy violations, then such statutes were unconstitut-
ional because they devrived one of his religious liberty. To the
Witnesses the flag-salute was a matter of belief and a religious
vractice., It contained nothing that endangered the state nor did the
state prove a need for the compulsory salute that would override the
Witnesses' request for exemption on religious grounds. "These de-
fendants here, have not violated the law whether it is constitutional
or not,"15

Webster defines truant as "an idle vagrant: one who stays

15wpistrict Court Transcript," 57-58.
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termined simply by the evidence, Mooneyham, on the other hand,
argued on behalf of the defendants that the state could not inter-
fere with the defendants! religious beliefs., He raised two questions.
The Smiths had not violated the Kansas truaney laws and that a statute
which deprived one of his religious liberty was unconstitutional.
Mboneyham pointed out that the Smiths had shown an honest effort and
made genuine sacrifices to keep their children in school, and were
sincerely religious people. They had given their children the re.
ligious training they thought proper. Desvite this, the Smiths were
charged with willfully refusing to comply with the law and keeping
their children out of school. The Smiths' conduct, therefore, did
not fall under the truancy laws, Whether the truancy statutes were
constitutional or not really was not the principal issue, Mooneyham
contended that the Smiths had not violated the truancy law. The
state's truancy statutes simply did not apply to the circumstances
of the Smith case., If the state pursued the matter and charged the
Smiths with truancy violations, then such statutes were unconstitut-
ional because they deprived one of his religious liberty. To the
Witnesses the flag-salute was a matter of belief and a religious
practice. Tt contained nothing that endangered the state nor did the
state prove a need for the compulsory salute that would override the
Witnesses' request for exemption on religious grounds, "These de-
fendants here, have not violated the law whether it is constitutional
or no‘l’.."15

Webster defines truant as "an idle vagrant; one who stays

owpistrict Court Transeript," 57-58.
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away from business or shirks dutyv, esnecially one who stays out of
school without permi.ision,”" Webster also gives "vagabond™ as a nroper

synonym for truant.16

Consensus and tradition had associated the
idea of "playing hookey" with the meaning of truancy. Prior to the
Smith litigation, a Wisconsin state court established the "hookey"
connotation for the meaning of truancy.17 Mooneyham argued from the
""hookey" point of wview. The parents had not been careless or remiss
in their parental duties. They wanted their children in school; they
sent their children to school; their children had been model and in-
telligent students. They had not teen disloyal or unpatriotic; they
were willing to stand at attention with a respectful silence during
the flag-salute ceremonies, Their relirsious beliefs would not permit
them to comply with a varticular compulsory school regulation, The
school, not the varents, kent the children from attending school.
They had actually been in the Lawton classroom each morning for
nearly two weeks in succession but were sent home by the orincipal
just hefore the flag.salute exercises.

According to the truancy notice served on the Smiths by the
truant officer, Seotember 18, 1941, the defendants were charged with
truancy violations starting on Seotember 3, 1941, However, on the

morning of Seotember 8th, Mrs, Smith was told by the orincipal of the

Lawton school that if she sent the children to school that morning

16ygabster?s Third International Dictionary, 2454,

'71n re Ally, 182 N.W. 360, 362, 174 Wis. 35, cited in
"Appellants' Brief," 9.

15

"District Court Transcript,” 68.
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they would be required to salute the flag, If they refused to salutse,
as orincioval she was authorized to send the children home. Under
those circumstances was she obligated to send them? The prosecution's
sole charge was that she did not send them "back to that publiec school
district."19 The letter from the county suverintendent addressed to
the Lawton princival quoted the attorney general of Kansas, J. S.
Parker, in his ovinion of Seontember 13, 1940, suggesting that non-
salutineg children be suspended from the school for a fixed period of
time not to exceed s.xty dafs. At the end of that time if they con.
tinued to refuse the salute, onlv tien should the truant officer pro-
ceed in the manner prescribed by law.20 No formal rule of susvension
for sixty days was vassed by the Lawton school board., Had such a
nrocedure been followed, it would have given the Smiths ample time
to enroll their children in a public school elsewhere with an ac-
ceptable accommodation on the {lag.salute. The Smiths were not
pursuing the flag-salute issue for any notoriety that might be de-
rived from such a pursuit. They were sincere religious people whose
modest income prohibited any ostentatious litigation,

Mr and Mrs, Smith were charged with a criminal offense., Such
an offense reauires proof of an intention to commit a wrong against
society. No such intention of deliberately keeping their children
out of school was ever proven in the Smith case. The flag-salute

position was part of a religious belief and was not communicated to

195tate of Kansas v. Smith, "Appellant's Reply Brief," 12,

2O“District Court Transcrint,® 79.80, See Apnrendix for full

text of letter, Also see Kansas General Statutes, 1935, 72-1029,




the children as a means of "keeping them out of school."21 The
children themselves exhibited every desire to remain in school and
wept vrofusely when refused admittance.z2 The private tutor,
Columbus and Parsons arrangements were further proof of the sincereity
of the varents in attempting to give their children an education. It
apneared illogical, therefore, that one who was kept away from school
by the school itself was truant.

Several precedent cases from other states lent legal support to
the Smiths' position that thevy had not violated the state's trmancy

statutes. In People ex rel Fish v. Sandstrom, the New York Court of

Avpeals explicitly dismissed the truancy charges against the parents
on the grounds that the parents had shown ample proof of wanting to
keep their child in school.23 A similar decision was handed down in

West Virginia.zu

Non-truancy decisions were reached in two other
New York cases involving the same circumstances and statutes, Again
there was no convincines evidence that the parents deliberately wanted
to deny their children an education. Granted, decisions to the
opoosite had been reached in other states, but at least the Smiths

were not without substantial legal precedent in suprvort of their case.z5

2l5tate of Xansas v. Smith, "Appellants' Brief," 3, Hereafter
cited as MAppellants' Brief,"

22Ruth Turill, interview with author, October 14, 1967.

23500 above, Chanter I1I, 2,

2¥state of West Virginia v. Slaughter et al. (unrerorted),

cited in "Anoollants' Brief," 13, 14, 15.

*5In re Jones, 175 Misc. 4515 24 N.Y.S. 2d 10, cited in
#Aovellants' Brief,” 15-16. In re Anson Reed, 28 N.Y.S. 2d 92,
cited in "Appellants' Brief," 1617,
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The 3miths made no effort to nlace their children in n pa-
rochical or nrivate school. There were no existing established private
schools available to which they might send their children. Columbus,
Kansas had one Catholic grade school, but the Jehovah's Witnesses ob-
jected to such an arrangement on religious grounds, The financial
status of the marents orecluded sending the children any great distance,

Mooneyham's first argument was that the circumstances of the
Smith ecase had not created an infraction of the state's truancy laws,

He arpued further that

If they have a religlous belief and they are honest in it
then the State og Kansas cannot interfere with their right
of this belief,?

The state had the right to require all that was necessary for the
training of patriotism, However, the state never vresented a con-
vineing case for the compulsory salute, i.e., the necessity of over-
riding one's religious consclience in rendering that salute. If the
compulsory flag-salute regulations interfered with the Smith's re-
ligious belief, and if the Smith children were exvelled from séhool
and their parents prosecuted as a result of their religious beliefs,
then those regulations and laws were unconstitutional. When asked
by the court if he was pleading not guilty to the truancy violation
or whether he was challenging the constitutionality of the state's
truancy laws, Mooneyham replied, "I am raising both guestions, the
Court please.“27 It appeared that the Smiths had no alternative

but to raise both questions. Without raising the constitutional

26mpistrict Court Transcrivt," 57.

27 Ihid., 58.
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mestion, the prosecution could merely contend that the students
ware out of school for no valid reason, They simplv refused to obev
a laritimate school regnlation and, as a resuvlt, the 5Smiths had
actually kept their childre= out of school, Consequently, Moonsyham
was foreced to raise both questions,

According to the Witnesses, the flag-salute constituted a re-
ligious ceremony in which they were forbidden to participate under
pain of ultimate damnation, Kansas truancy statutes were unconstitut-
tional because thev violated Section 7 of the Kansas Bill of Rights
and also wer~ in violation of Article I of the Bill of Rights of the
United States Constitution which guaranteed freedom of religious
belief.28 The compulsory salute required the Witnesses to exoress
publicallv a belief to which thev did not subscribe, First Amendment
liberties had acauired a "oreferred nosiftion" connotation.29 "The
~referred nosition doctrine held that in cases which involved First
Amendment. libertiss, the burden of oroof was upon the state to show
a need to subject individual liberty to the demands of the state,
Under ordinary circumstances the burden of legal nroof was uvon the
state to srow a need to subject individual liberty to the demands of
the state, Tt became the obligation of the state to nrove the
30

constitutionalitv of a regulation, The United States Suoreme Court

had prohibited a number of relirious oractices, such as bigamy and

28"Abstract of Appvellants' District Court Yearing of Aopellants,”
22

oY

"~ 'Kelly and Harbison, The American Constitution, 800.

30
Ibid.
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31 L . .. . .
volygamy, suttee,1 thugegery 1114 the relirious balief in asgsassi-
. 3 , R
nation, and nromiscuoids sexusl interconrse, Tn 2111 thvsm caries
shacific advarse congequonaec o7 the forbidden action ware mads oiair

hy peneral exnarience, or a case could be made for their evil atfects,
In determining the nositive value of the compulsory flap-salute repgu-
lation, the court could not depend on exmerts to substantiate the
nezessary benefit society would derive from overriding the religious
conviections of some of its citizens.35 No vyscholorical study or
axnert was sver introduced to ciearly exhibit concrete advantages to
the Witnesses and to society for compnelling the salute. In fact

much evidence existed illustratins tne futility of the compulsory
salu*e, Some neonle who willinely gave a voluntary salute found that
it increased their own loyalty. The erroneous assumntion that usually
followed was tnat the compulsory salute would increase the loyalty of
such "annarentlv" 4isloyal grouns as the Witn~sses. ‘fitness objections
to the compulsory salute were not whimsical orotests of a few scattered
individuals, but the insrained belief of a snecificallv organized
relirion of citizens. As a result the Witness position was a re.
ligious matter and was insulated and orotected by the First Amendment

and the Kansas Constitution. It was the duty of the state to clearly

31Raynolds v. United 3tates, 145,

quavis v. Beason, 133 U.S. 333 (1890).

P Mormon Chureh v. United Jtates, 136 U.3. 1, 49 (1390),

34Davis v. Beason, 333 (15390).

35Contrast the vroof of tne value of vaccination described in
Jacobson v, Massachusetts, 197 U.S5. 11, 23-24 (1905).
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damorstrate the value and need '+ svarride the Witnesses' religinus
convictions, Yet ulliken armiesd <olely from the truancy aspect,

1 think the Court nlease the issue in this case 1s whether

sr not Mr, and Mrs, Smith have complied with the notice that

was served upon them by the truant officer to nut their

children in school on the day following the ngtice and

everyday thereafter as the statutes provide,3
The state never raised the religious issue and trerefore chose to
ipnore it completely. "The state isn't raising the constitutionality
of the Statute. Undoubtedly defendant is.">’

Relieious opinion was a nurely subjective matter, Many religious
nractices apneared at times to be ridiculous or without sipnificance
to members of othier religions. There were in the United States in
1343 two hundred fifty-six religious sects, of which thirty-nine
renorted a total membership of las< than five thousand.38 It seemed
lorical that a variety of relirious beliefs and nractices were in
effect. Mooneyham arpued that every point,

Instead of violating the law they are comolying with the highest
law, eiving their children ovroper religion as they understand it,
It is not what you believe or what I believe or the vrosecution
belirves but as they believe. The right is guaranteed to them
not by the Constitution alone, but by the Bill of Rights.39
The courts on the other hand were competent to judge when the public
welfare was in fact jeopardized, That could be determined by analysing

the right of the individual to his religlous beliefs and opractices, and

the right of the state to nrotect and maintain itself, Official court

*wpistrict Court Transcriot," 56.

37 heid., 5.

38The World Almanac, 1943, 229-30.

mpistrict Court Transcript," 56.
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determination of religious beliefs would border on an infringement
of relirious liberty and povernmental interference in the nrohibited
arer of religion,

L. R. Mulliken's concent of the Smith case centered around the
evidence that the 5mith children had been illegally out of school for
more than two consecutive days. Ignoring the religious issue, that was
all he needed to prove in order to convict the Smiths of violating the

state's truancy statutes. He established this in his cross-examination

of Mrs. Smith
BY MR, MULLIK:N:
J. Now then were they in school on the 13th day of 3Sevtember, 19417
A. No,
3. Were thev in school on the 19th day of September, 19417
A, No.
Q. 01 the 20th?
A. No.
3. On the 21st?
A. You are getting out of my line, I don't remember.

3. Do you remember when you did start them to school in Conlumbus?

A, November 4th.
Q. And had they been in school before that?

A. Not attending any school: thev had been revorting at the Lawton
school but that is all.“b

By this line of nuestioninr, Mulliken had established the Smiths*
truanecy violation. Their children had been illegally out of school

for more than two consecutive days and had refused to comply with the

40mpid., 65-66.
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~

Lruancy notice given them on Se~tents o~ 130 1947 by Floyd McElroy, the
Thiarcovses County Truant Officer.

Moonevham moved %o dismiss the case on the grounds that the in.
formatinn did not state facts sufficient to constitute any offense under
tne Kan=as statutes. The complaint did not clearly inform the defendants
of the nature of their offense, The Kansas truancy statutes and the com-
nulsory flars-salute regulation were unconstitutional because they were
violative of the Xansas Bill of Rights and also the Bill of Rights of
the Constitution of the United States.41 Because the Griggsby case
raised t-e identiczl guestions of law, it had been combined with the
3rmith case. They were argued jointly but were tried seoarately.uz

The Columbus Daily Advocate devoted two front page colums to
the District Court hearine,.

"JEHOVAE WITNESS TRIAL IMPRESSES THE REPORTER AND HOW1®

The revorter viewed the flap.salute case as demonstrating a complete
lack of ratriotism on the rart of the Smiths. Failure to salute
mocked the sacrifices of America's fighting men at Pearl Harbor,
WNashington at Vallev Forge and Lincoln at Gettysburg. The American
Flag was a symbol of their sacrifices, Saluting the flag would be
the very least a person could do to show his aovreciation to a flag
that had offered him an opnortunity for the vest 1life in the world.
The renorter viewed tne ‘Htnesses as misled in their relirious beliefs,

Tneir flag-salute wosition mosed a threat to true patriotism. It was

the renorter's hope that the Witnesses would soon learn to love the

“lwpbstract of District Court Hearing of Avpellants,” 22.

H2ups strict Court Transcrint," 77.
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flag of the United States "before it's too late."3

The court took the case 'nder adisement and on December 730,
1941, announced its judement, The statutes were constitutional and
the defendants were guilty as charged, Thev were fined $10.00 and
costs, Although Judee Bowersock had comnlained bitterly about Bibles
and profuse Scrioture quotations, his decision an~eared to *ave been
free of nrejudice and rested exclusively on matters of law., To him,
the anestion was solely a matter of truancy and not a2 matter of re-
lirious liberty.au The Smiths entered their armeal to the Suoreme
Court of Xansas on December 30, 1941,

Mr. Smith had been an emvloyee of the St. Louis Smelting and
Refining Company in Waco, Missnuri, Shortly after the decision in
the District Court, Mr. Smith developed a lung condition which ne-
cessitated a change of occuvations and a hipgher altitude. Mrs, Smith's
immediate family lived in Snokane, Washineston, so the family moved to
that city. In the eveant that the Smiths would lose their anneal in the
Xansas Suoreme Court, the chilidren were to be 1eft in care of Mrs.
Smith's familv and then she and her husband would return to Xansas to
werve whatever sentence they wouid receive.45 To avoid any possible
renercussions on the Witness that boarded tne Smith children in
Parsons, Kansas, the children were withdrawn from the Parsons school
on January 12, 1942 under the puise that tre family was moving to

Kansas Citv, Missouri, 5ubsequently, they were again served truancy

%3 o lumbus (Xansas) Daily Advocate, December 17, 1941, 1,

L4
Judre Vernor J, Bowersock, interview with auttor, October
14, 1967,

usMrs. Inez Smith, letter to author, Sentember 18, 1967,
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aoti~es to return their children %o some schonl, The Smiths left
-rasqs it such secrecy th foeir attorney for the Sunreme Court
cirine, Co Jo ®vans, wis unaware of their leaving., %®vans notified the
3miths hv latter, dated July 20, 1942, that it was now possible to re-
turn their children to school at Lawton without any interference., The
lLetter was eventuallv forwarded to the Smiths at tneir Washington

adiress.

The Supreme Court Trial and Decision

The two flag-salute cases—Smith and Griggsby—avnealed from
the District Court of Cherokee County were consolidated in the Supreme
Court hearing, The cases involved the identical issues so the decision
of one would necessarily resolve the other.u7 Clinton J, Zvans, a
Tovexa attornev, R. A. Monneyham of Carthape, Missouri, and “ayden
2. Covington, national lepgal counsel for the Vitnesses, nrenared the
"Anpellants? Brief." In the absence of Havden C. Covington, Clinton
Yvans arened the cause,

Jay S. Parker, attorney reneral; H. Lloyd Ericsson, assistant
attorney reneral, Harry L, Porter, county attorney of Cherokee County,
ana C. X, Shoise, deouty county attorney of Cherokee County, were on
the briafs For the a-nellee, %dward Rooney, of Toneka, was on the

F

briefs nf t o a-melless as amicus curiae,

*O1ri4d,

¥ State of Kansas v. Smith, "Aonellee's Brief," 6, Hereafter

cited as "Anmellee's Brief."

4S5tate of Kansas v. Smith, Vol. 155, 588 (1942),

“91pid.
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The anrmallants relied u-on two basic arpuments:

1. The anoellants were rnot ~iilty of violatine the state's
adtucation statutes involved in tre litigation before tne
court.,

2. The same educaticn statutes as construed and aonlied in the
litigation were unconstitutional because they deorived
apoellants and thel* children of their constitutional
rights. 50

The Brief of the Aprellees was short, less than seventeen
nages, and centered solelv on the question of law., Porter and Shouse
contended that the parents were resnonsible for their childrens'
1bsance from school.51 They argued further that the constitutionality
nf the school law requiring a flag.salute by the attending children
had already been settled by the United States Sunreme Court in its
FJohitis decision.52 Therefore, the soundness of the Kansas flag-salute
law, which was identical to that nassed on by the United States Sunreme
Court, nd the exnulsion of non-saluting children could be accented
as an already established fact.53 The question that then confronted
the court was whether the rigidity of the school laws and the nosition
of the narents created a situation which deorived the children of their
rieht to an education bhecause of thelr religious beliefs. It was the
varents who were resnonsible for tne attituda of their children. It
would »a "ridinulous™ to hold t~e children accountable for their

ditenm:, T4 sa reison Wwould be "rank noonv-cock."™ Failure to

sesime pdre toe ri oot af the lagislature to snact laws concerning

Omannellants? Brief," 2.,
Sluapnellee’s Brief,” 9.
=

“Ibid.

Ibid.
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adyertional procedures would "sirike = hlow at our national educational

s
v
3 Ay "
stractare,

The Framers of the econstitution created the nffice of state
sunerintandent of public instruection with wnowers of the general
supervision of education within the state, The vowers of the state
roardsf education included:

The woard shall nrescribe courses of studv for tha nublic
srhonls of the state, includine the common or district schools .
t-av shall ravisae t-e several courses of study wren in their
airment, sueh revision is Adesirable; thev shall nave authority
t+ make rulas nd regilatisons relating teo the ohservance of the
~resaribed coursas of study, "

Tha lerislature furt-er nrescribed subjects that had to he taught in
t.we schonls of ¥Xansas:

That in each and everv schon! district shall be taught orthozranhy,
reains, writine, English srammer, georrarhy, arithmetic, history
of the 'mited 3tates, and history of the state of Kansas, and

sl other branches as may be determined by the state board of
education. >

Tha Suonreme Court of Xansns in two senarate cases indisated that the
school board had trne nower of governing and controlling the schools
under t-= autnhority of the constitution of the state and its various
<tatutes.ﬁ7

Under the truancy laws of Xansas, the parents had to send their

children t» 1 school. If the narents objected to the state schools,

they had tn avail themselves of ~rivate or narochial schools. Only

HIbid., 9-11,
5%Kansas Genaral Statutes, 1935, 72-102.

A
P Inid., 721101,

57Hillinms v. Parsons, 31 Kan. 593 (19192). Nutt v. The

Board of Education, 1283 Kan. 507 (1929),
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when te child had been anruly »nd disobedient, at the writton econe

sent o7t parents or couardian, could nroceadinrs bha instiirated

€

ractiy apainst the child,” Tne Smith children were not renorted

as incorrisiodle and no attempt wis made to secure nrivate education

until after their nffense under the truancy statutes was comvlete,
This e¢ase in *t1e final analysis resolves itself to these siwple
conclusions., =ither the defrndants are ecuilty, the truancy
laws of this state are unconstitutional or the evidence in
taese cases “does not nrovse a nublic nffense.59

“orter and Shouse excluded the relicious asvect of the flac-
salute ~smpletely, Thev likewise evnluded the Auestion of the wisdom
of the Kansas lerislature in renuiring the flag-salute. The only
mestion of law for the Suoreme Court to decide in the ovinion of
the apoellees was whether or nct the state of Kansas had the requi-
site authority for a compulsory education system, The apvellee's
only comment on the 'Witnesses'! ohjection to the comnulsory salute was

17 *he peculiar dopma esnoused by the Jehovah Witnesses makes
any vart of the vatriotic feature of the public school nrosram
imnractical or embarrassing in its avolication then it is up
to tne lerislature to find a remedy for tne situation,

Tis "lepislative™ adjustment of "embarrassinz' school re-
suirements arneared to be the verv thing that the framers of the
constitution wan*ad to avoid, Trhe Kansas Bill of Richts was most
amnhatiec on this noint. The dictates of conscience were never to be

infrinered nor was tere to be anv interference with the rights of

~.nselence, If tne lepislative remedy position was adovted, the

SBK.n.nsas General Statutes, 1935, 72.48303,
l;g'nlm)ellee's 3rief," 14,

“Tbid., 16.
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the nosition of the churches would no longer be founded uvon faith
and reason, but unon the effectiveness of their legislativa lobihies,

The brief for the anpellants reiterated many of Moonevham's
arpuments in the district court on truancy violations, The Smiths
had no criminal intent, and the court records were unanimous on the
pond character of the children in auestion. Thev had not willfully
staved awav from school or "vplayved hookey," The comnulsory flag-
s1lute ceremony was the sole reason for their non-attendance in
schooi, 3Such circumstances did not constitute truancy. This non-
truancy nosition nad been upheld i» various state courts.él

The comnulsory flag-salute in reality was forcing a religious
nractice upon those to whom it was revugnant and hence was unconsti-
tutional. No guestion was raised of the school board's nower to make
rules for the teac*ing of loyalty and vatriotism excent

When it comes to makineg a rule requirings them to bow down

to an image or salute a flars, which is exactly the same

within the meanine of the Scriptures, and then exmels the chilAd
and rroceeds acainst the varents under truancy law, that raises

tne noint that causes violation of the United States Constitution

2yl nlsg af the express cormmandment of God written at Exodus
23:2.6,62

The avppellants sought protection of their parental rights

in the direction of their childrent's education in the case of

Pierce v. Society of Sisters.

The essence of the avnellants! argument that the statutes in
question were unconstitutional as construed in the Smith case was

that by coearcing the children to render the salute and the prose.

Alrappellants' Brief," 11-13.

621vid., 23.



cution of the parents o! rion-saluting children, an "interference
with ani encroachment upon the liberties of the individual” re-

3 . .
sulted.t’ Even though the practice of polygamy was forbidden,

the Mormon considered such a practice to be within the confines of

his religlous conscience, nevertheless, he was not condemned or
damed by the practice of monogamy. To compel a Witness child to
salute the flag in the traditional manner, would be to force that
child to nerform an action which according to his conscience would
deny hi~ eternal union with Jehovah. The crux of the vwhole matter
related to method, Granted that t : o:ject was ovrover, was it
constitutional to attemot t> achieve it by the comoulsory ceremony,
rather than by other available methods? "“If I salute the flag, I
cannot go to heaven."él+ The courts never really established an
absolute necessity for the salute, where exceptions were made, no
concrete harm to the welfare of the state was ever oroven. The
compul sory salute was not really necessary since the objective
sought could have been achieved by some other means,

A rule of conduct which comnelled the individual to manifest
subjective beliefs in a svecified manner, such as the comoulsory
flag-salute, was an obvious attemnt to control and direct the inner
thourats and beli=fs of an indi\ridual.é5

The appellants once again contended trat under the circum-

stances they had not violated the Xansas truancy statutes and that

“3pid., 9.

6b’"\«l’.’ttness and Justice," Time, XXX, 34.

65"Avpellants' Brief," 40,

77
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for them, the compulsory flag-salute violated their freedom of re.
lirious belief and, therefore, was unconstitutional,

The unanimous decision of the Kansas Supreme Court, handed down
July 11, 1942, was a definite victory for the Witnesses and religious
freedom, Justice Harvey at the outset of the court's opinion dis-
missed the Gobitis case by holding that it had no bearing on the
Smith case. He nointed to the fact that three of the justices who
had concurred in the Gobitis decision had now changed their nosition
and believed that Gobitis had been wronely decided.66 Further, in
decidine the Gobitis case, the Sunreme Court regarded the flag-salute
regulation as valid under the constitution and statutes of Pennsylvania,.

We think the real problem before us is whether regulations

of Fhe school boards in quest%gn are valid under the consti-

tution and laws of our state,
The Kansas statute regarding the salute to the flag was not conceived
by the legislature as a pnenalty statute. It provided no penalty,
either against the state suverintendent for failure to outline a
natriotic program, or against those conducting the schools for the
failure to carry out such a vrogram.

Section VII of the Kansas Bill! of Rights and Article VI,
Section IT of the Kansas Constitution oroviding for the establishment
of a system of schools, must be construed together., The legislature
of ¥ansas had never in ité past history excluded any c¢hild solely

because of his sincere religious beliefs or those of his varents,

The Gobitis decision was responsible for the expulsion of the

56 Jones v, Opelika, 316 U.S. 584 (1942).

67State of Kansas v. Smith, 594,
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children from the Kansas schools. Kansas, however, had no valid
state law for expelling a child for not saluting nor could such a
law be validly enacted in the state of Kansas.

Justice Harvey ended his decision with an explicit comment on
the religious beliefs of the Jehovah's Witnesses. The unreasonableness
of their religious beliefs was not an issue. "It is enough to lnow
that their beliefs are sincerely religious."68 Their religious tenets
did not orevent them from being "good, industrious, home-loving, law-
abidine citizens."69 The judgment apnealed was reversed and the
appellants discharged,

Prior to the Supreme Court's decision, the Smiths had been
under a court order to return their children to school immediately
and the parents were subject to the statutory penalties for truancy
violations. The Kansas decision was a definite victory for religious
freedom. The Smith decision established once and for all the consti-
tutional invalidity of the compulsory flag.salute for the state of
Kansas., It gave the state a uniform standard that broadened the
limits of religious freedom. The Smith decision produced a uniform
standard for all the schools in the state., This standard did away
with the orevious inconsistencies of some school boards that varied
in their admission requirements,

The Lawton school board comvlied immediately with the Supreme
Court's decision., The Smith children were invited back to the school

without any further complication. This most likelvy was a courtesy the

68Ibid., 9697«

:
é
{
;
;

591bid.
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local school board extended to the Smiths, No further court action
was required to reinstate the Smith children.

The Columbus Daily Advocate merely revorted the conclusion

of the case without comment.7o The Smith family had already moved to
Svokane, Washinrton. On a return visit to Lawton, James Alfred Smith
suddenly vassed away of a heart attack. Mrs. Smith, together with
her children, continues to reside in Spokane, Washington, to the

71

oresent day,

?OColumbus (Kansas) Daily Advocate, July 13, 1942, 1.

71

Mrs. Inez Smith, letter to author, September 18, 1967.



CHAPTRR VI
AFTERMATH: GCBITIS OVERRULED

Before the Goblitis decision, only eighteen states expelled
muolls for refusing to salute the flapg, '¥ithin six months after
0itis, all forty-eight states fnllowed suit; tne Witnesses ex~
perienced mob violence and attem:ts to orosecute the nonsaluting
children as juvenile delinquents.‘1 fhe Witnesses claimed that
203,000 children had been exvelled from school because of the Gobitis
case.;\f The Court made the fundamental error of assuming that uni-
formity meant unity. This assumntion could only result in the
sunoression of minority nractices., Victor Rotnem, head of the Justice
Department's Civil Rirhts section and F. G. Folsom, also of tne de-

sartment, linked the Gobitis decision to the increase in Witness

persecution

Thi= ugly picture of the two years following the Gobitis
decision is an eloquent argument in supvort of the minority
contention of Mr., Justice Stone. The placing of symbolic
exercises on a higher nlane than freedom of conscience has
made this symbol an instrument of oppression of a religious
minority . . . it seems nrobable that a reversal of that
ruling would profoundly enhance resvpect for the flag.3

"Harry N. Rosenfield, "Nobody Has To Salute United States
#lag," The Nation's Schools, XXXII (August, 1943), 46,

°Tbid.

3Victor W. Rotnem and F, G. Folsum, Jr., "Recent Restrictions

Joon Religious Liberty," American Politieal Science Review, XXXVI,
1063,
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Leading legal veriodicals were nearly unanimcus in their criticlism
of the Gobitis decision of 1940,

The Smith case of Kansas was but one of the flag-salute cases
that viewed the Gobitis case as inapplicable to the circumstances in
its state litigation., The Washington Sunreme Court refused to accent
the Gobitls decision on the basis that three of the justices had
changed their mind and felt that it had been wronely decided.u On

June 8, 1942, the Court gave its ruling in Jones v. Ooelika, A

ma iority of five ijustices of the United States Supreme Court upheld
the constitutionality of a city ordinance of Opelika, Alabama, which
required book-pedilers to procure a ten dollar city license before
doine business. This the Witnesses refused to pay on the grounds

that such a fee was an infringement upon religious freedom. However,
Justice Black, Douglas and Murphy took the opnortunity to comment on
their nrevious concurrence in the Gobitis decision that they now felt
had been wrongly decided. This oven and frank admission on the mart
of the Court sounded the eventual death knell for the unvopular
Gobitis decision. 'Jith Justice Jackson and Rutledge as new appointees
to the Suvnreme Court, and the growing unpopularity of Gobitis in legal
circles, it ammeared that the days of the Gobitis precedent were
numbered. Such was the environment in which the Witnesses made their
final and successful »id to have the Unlted States Sunreme Court

uphold their right to refuse the compulsory flag.-salute,

West Virginia

4Bo11ing v. Suverior Court, 16 Wash. 2d 373, 133 P 2d 803.




Durine this neriod of tor “lar.salute litigsation, West
Vir~inia law reauired that -1l children be kent in school between
tie ares of seven and fourteen. Parents who did not comnly with this
requirement were subject to criminal orosecution., Any child who was
truant of his own volition might be proceeded against as a juvenile
delinquent,

In 1941 West Virginla added an amendment which vrovided that
any child expelled or suspended from school for refusins to comply
with school rules micsht not be readmitted unless he comnlied with
the rules, In the meantime such a child would be deemed "unlawfully
absent™ and would be subject to the 01nsequences.5

West Virginia law required every school, opublie or private,
to 7ive instruction in United States History and Civies which was
designed to foster and inculcate Americanism in the West Virginia
school children.6 On January 9, 1942, the state board of edueation
nassad a resolution dealing with the flag.salute issue based on the
nower sranted the board from the law above., The resolution quoted
at great length from Frankfurterts Gobitis oninion. It stressed
the contention that national unity was the basis of national security.
To achieve this objective, the flag-salute would not become a regular
nart of the school orogram in the nublic schools. Participation in
the salute ceremony was mandatoryv on the vart of the teachers and the
runils., Refusal to salute the flag would be regarded as an act of

insubordination and would be prosecuted. As a result of this regulation,

SWest Virginia Acts (1941), Chanter 32,

6Ibid., Chanter 38.
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Witness children were expelled from school in almost every county of
the state during 1942,

Walter Barnette, Lucy B. McClure and Paul Stull, all Jehovah's
Witnesses, brought a suilt against the state of West Virginia to
secure an injunction restraining it from enforcing the flag-salute
regulation.7 The decision reached by the three-judge district court
for the southern district of West Virginia, delivered on October 6,
1942, was a clear victory for the Jehovah's Witnesses.

We are clearly of the opinion that the regulation of the Board
requiring that school children salute the flag is void in so
far asit apolies to children having conscientious scruples

against giving such salute and that, as to them, its enforcement
should be enjoined.8

The opinion of the district court stressed the need and urgency of
the circumstances that would justify the overriding of one's re-
ligious beliefs,

To justify the overriding of religlous scruples , . . there
must be a clear justification therefor in the necessities of
national or community life. Like the right of free speech,
it is not to be overborne by the police power, unless its
exercise presents a clear and present danger to the community
e o o can it be said . . . that the requiremsnt that school
children salute the flag has such direct relation to the
safety of the state, that the conscientious objections of
plaintiffs must give way . o . 9

The Board of education brought the case to the United States

Supreme Court by direct appoal.io

7Barnette v. West Virginia State Board of Education, 47
F. Supp. 251 (3. D. Wo Va. 1¢ 19&2‘5',‘ "Plaintiffs Brief," 6.

8B’arnette v. West Virginia State Board of Education, 47

9Tbid., 253-55.

104est Virginia Board of Education v. Barnette, 319 U.S.
624 (1543), 630. - =
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In tnhe Surreme Court

Tt seemed tihat any furt.er anpeal to Lhe Sunreme Court wonld
ne nreciuded by tne deeision in the Gobitis case, With two exceotions,
the Court was comovosed of the same members as in 1340, The unvopularity
of tnhe Gobitis decision had a marked effect on the Justices, In his
dissenting opinion, Frankfurter alluded to tne strong nublic reaction
to tna 1940 ruling—"the Court has no reason for existence if it
merely reflects the pressures ot the day."11

On June 14, 1943, Flag Dav, the Supreme Court affirmed the
decision of the District Court by a2 vote of six to three, The
Goblitis case and the earlier per curiam flap-salute disvositions
were exnressly overruled, The majority opinion of the Court was
delivered by Justice Jackson. Justices Reed and Roberts briefly
noted their Adissent, Both continued to adhere to the views ex-
nrassed by the Court in the Gobitis decision. They offered no
further comment,

Jackson's ovinion constituted a refutation of Frankfurter's
ovinion in Sobitis. Jackson first distinsuished the flag-salute

issue from -revious lisanse tax cases such as Jones v, QOpelika

by stating:
Tre “reedom asserted by these apvellees does not bring
them into collision with rights asserted by any other in-
Avvidual,l”

The Barnette decision was not based on reliegious freedom, alth ugh

this definitelv was the basis of the concurrence of Justices Slack

Y1vig,, AA5.66,

L21pid,, 630.
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and Douelas, and in nart o7 Justi-e Murphy, and an imnortant nart of
the orinten for the Court. The Court relied on the constitutional
suarantee of freedom of sneech. The gist of the Court®s opninion was

contained in its statement that

It i1s now a commonvlace that censorshin or sunpression of
exrression of oninion is tolerated by our constitution only
when the exnression presents a clear and »resent danger of
action of a ldnd the St-te is empowered to orevent and
munish , + « freedom of sneech, of press, of assembly, and
of worship may not be infringed on ., . . slender pgrounds,
Thev are suseceptible of restriction only to nrevent grave
and immediate darger to interests which the state may
lawfully orotect.13

Justice Jackson annlied the "clear -nd opresent danper" doctrine

which had originated in Schenck v, United States in 1919.11+

Schenck dealt with the oroximity of harm and the Espionage Act of

Yorid War I. The Ronsevelt Cour® of the late 1930%s invoked the

*clear 1nd nresent danger" doctrine with fair consistency to orotect
the civil liberties of minorities.l5 The Court, however, had abandoned
this Aoctrine in its Gobitis decision, That divergence in 1940 was
nrohably due to the impendine crisis with Germany and Jaban,16
This anpeared evident in the stress Frankfurter nlaced on the need
to build u~ a2 "cohesive sentiment™ to establish nationsl unity and
alse to keer the nrorer balance ~etween the nited States Suvreme

Court ani tre various state legislatures. Jackson, however, had

the advantare of 'mowineg the effects of the 1940 deeision., The

Drnsa., 633.679,

™ou9 1.3, 47 (1919).

ISKelley and Yarbison, The American Constitution, 810.

161h34., 811-12.
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circumstances and results that followed the June 3, 1940, decision
illustrated that Gobitis was condemned by the effects it had vroduced.
The resulting mobt vioclence and Witness nersecution was a far cry from
the national unity or cohesive sentiment intended by tne Gobitis
decision.

Another advantage Jackson had was that Congress had also
adooted a much more lenient policy with religious dissenters. It
vermitted conscientious objection to the draft. It also liberalized
the oath and salute tn the flag by permitting civilians to show
resvect for it by simply standineg ~t. attention, men removing their

hats.i?

Frankfurter's contention that the flag.salute regulation was
an educational matter and, therefore, should he left to the individual
legislatures lest the Court become "the school board of the nation"
was dealt with directly bv the Jackson opinion. The Court was per-
forming a judicial, not an educational, duty. To the idea that such
laws as these should be corrected, if wrong, soley by legislative
action, he countered:

The very purvose of the Bill of Rights was to withdraw certain
subjects from the vicissitudes of political controversy, to
place them beyond the reach of majorities and officials and to
est2blish them as legal orincivles to be applied by the courts,
One's right to 1ife, liberty and oproperty, to free speech, a
free press, freedom of worshio and assembly, and other funda.
mental rights may not be §ubmitted to vote: they depend on the
outcome of no elections.l

Finally, Jackson struck at the heart of the Gobitis decision, the

17Public Law 623, June 22, 1942,

13est Virginia Board of Education v. Barnette, 638,
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bai e etween national unitv oond relipgions freedom. National unity
worer o seials mivht foster v sersussion and examnle was not in
. The real orobklem was the means, the method emrloved to
achievae national unity. Did the constitution permit such a com-
nulsory method to obtain the desired end? The comvpulsory flag-salute
and nledee transcanded constitutional limitations and invaded the
sovhare of intellect and sopirit which was contrary to the mmrrose of
tne First Amendment. The comnul!sorv flars.salute was viewed by the
Zourt as an abrideement of freedom of sneech, Viewed as an in-
fringemant of free sweech it broadersd the evtent of the consti-
tutionai ovrotection to include more than jus. the "Vitnesses,

Justices Hlack and Doueslas conecurred, explaining that they
a9d el ovs tnev d4id in the Gobitis case because they did not want
tne United States Constitution to be a rigsid bar to state repulation
of conduct, but after reflection thev were convinced that althourh
the nrincinle was sound, nevertheless it was wronrly awmmlied to the
case at ﬂand.lg Justice Murnhy concurred separately adding also
that reflection convinced him tr a2t his resnonsibility was to uohold
spiritual freedom to its farthest reaches,

0fficial compulsion to affirm what is contrary to one's re.
lieious heliefs is the antithesis of freedom of worship which,
it is well to recall, was achieved in this country only after
wnat Jeffarson characterized as the "severest contests in which
I nave ever been encaped 20

The long dissent of Mr. PFrankfurter voin*ed out that all the

Junreme Court had a right to decide was whether the flag-salute rule

9r0i4., 6b0-45.,

*OIbiq., 646,
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was within the power of the state 1o adopt. The constitution pro-
tected relipglous freedom by granting religious equality, not civil
imminity, "Its essence is freedom from conformity to relirious
dogma, not conformity to law because of religious dogma."21 The
state had the legitimate right to determine what it felt was an
effective means for promoting good citizenship. If any accommodation
was to be made, it was to be made by the state legislatures, not the
Sunreme Court,

For the removal of unwise laws from the statute books

aoreal lies not to the courts but to the ballot and to

the processes of democratic government.Z2’
The Court, in Frankfurter's opinion, was not the primary protector
of liberties involved in the Bill of Bights, The respective leg-
islatures were also guardians of those liberties., The Court®s only
function was to determine whether the various legislaturss had
exercised a reasonable judgment, To strike down the West Virginia
flag-salute regulation would be an intrusion upon the power of the
state. The compulsory flag.salute was not in essence different from
comoulsory vaccination, compulsory military training and medieal
treatment., Constitutionality was not synonymous with wisdom,
Comoulsion was one thing, but the person involved had the opnortunity
to chanee the law by the normal volitical channels.z'3 Abandonment
of the "secular repgulation" rule would open a veritable Pandora's
Box. Was the Court nrevared to handle the questions of Bible-réading,

theories of evolution, and narochial school vroblems? There were

211bid,, 653.
22 Thid., 647,

231bid., 649-56.
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more Lian 50 distinctive estabhiished relisious denominations. To
what limits would the Court go to sanction the —marticular scrunles

of each?gu

Jackson's ovinion clearly refuted Frankfurter's concern that
the accommodation was to be made by the state legislatures, Certain
subjects were by their very nature withdrawn from the political debates
and majority vote, The rights guaranteed by the Bill of Rights were
not subiect Lo the effectiveness of one's legislative lobby. The
common wood of socliety made comnulsory vaccination and medical treat-
ment mandatory. The vrotection of minority views on constitutional
riehts is never 1fforded in elections to the state lepislatures or
even to Con-ress, This is the oblisation of the courts and esnecially
of the Sunreme Court, whose Justices are given life tenure in order
to keep them free from the effects of pooular nassions,

It would avmnear logical that individual nroblems could be
sclved by the Court weighing tne right of the individual with the
state's right to maintain itself and the health and well-being of
society itself. This it has done since the first Mormon cases.

The general reaction to the Barnette case in both the legal
veriodicals and tae more popular news magazines was favorable,

Tyovical was the aonraisal by Time: "Blot Removed."?> David

Lawrence in U.S. News and World Rewort applauded the Jackson opinion

as a "masterful nresentation of the far-reachine implications of the

2h1nid., 458,
2
5"Blot Removed,” Time, XLI (June 21, 1943), 16,
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Bill of Riphts."?® The New Yorx Times joined in the anraval of

the Barnatte decision,

That a democracy, in time of war, and at 2 time of intense

natriotic emotions, ~ould excuse any resident from saluting

its flap is imoressive evidence of the high regard in which

the 8ill of Rights is held in this country.2?
Jackson's majority ooinion furnished a more realistic aporoach to
the flar.salute issue, The WHtness nositinn did not really conflict
with the ricrhts of other individials, nor dis it endanger the nower
A the gtate

. In short it nresented no clear ar nresent danger to

merit an encroachmen. on religious freedom,
Conclusion

Accommodation to the Yfitnesses on their flag-salute vosition

was ut another exam~le of what Justice Jackson meant when he stated:

—

£~
POy

there is any fixed star in our constitutional constellation,
is that no official, hir~h or netty, can orescribe what shall
ortnodox in volities, nationalism, relicion, or other matters
oninion or force citizens to confess by word or act their
faith therein,?

0 T
o D o

By nassing the immediate salutary effect on the Smith family
itself, what exactly did the Smith case accompliish? The 1943
Supplement o the 1935 General Statutes of Kansas noted below those
statutes dealine with truancy and vatriotic exercises:

Sechool repgulatisn exnellines punil for refusal to salute
flag held invalid; freedom of religion., State v, Smith

26David Lawrence, "Revelations of a "Reconstructed Court,”
U.3. News and World Report, XIV (June 25, 1943), 26.

27n0ivil Liberties Gain by the Flag Decision,”" New York
Times, XCIT (June 20, 1943), 10E,

2Byjest Virginia Board of Zducation v. Barnette, 642,
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e anormaion and 1oed of eonsistenev or uniformity waich had
Ninene” many Kansas schools nn the flag-salute issue were finallvy
1nd definitely resolved bv the Smith decision. Anyone who had
2onsel-ontions scrunles ahout salutine now had the assurance that
oese scruntes would not be violated no matter whicsn srhonl he
1ttended. Paul 5, ¥auner in hi-< Thomas M. Conlev Lectures at the
riveritv A7 Michigan Law School commented:

Indeed, we are indedted to 1 e JSehovah's Jitnesses for the

contribution tray tave made to o omstitutional docetrine

tnroueh their stu~dy and persistent assertion of relizious
freedom.’9

~9Paul 5. Kauner, Frontiers of Constitutional Liberty (Ann
Artor, 1956), 109.
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"HERBERT A. DERFELT
SUPERINTENDENT

OFFICE OF
THE COUNTY SUPERINTENDENT

CHEROKEE COUNTY

COLUMBUS, KANSAS

"Miss Loils Alleger, Ruth Terrill, Graves, Lathrop, Galena, Kansas

"Dear Miss Alleger:

In reply to your letter of Sept 2 concerning the saluting of the American
Flag. I bhave this suggestion to offer. The Supreme Court of the United States
has rendered a decision in which it holds that school district board of educa-
tion have the power and authorlty to require the saluting of the flag as part
of the school curriculum since education is compulsory in Kansas the child may
be compelled to salute the flag.

The United States Supreme Court in an oplnlon filed on June 3, 1940, held
that it is within the power of a school distriet board to exact varticipation in the
flag salute ceremony as a condition of children's attendance at school.

Under date of September 13, 1940, Honorable J.S. Parker, Attorney General

of Kansas, cited various sections of the school laws and bhanded down the following
opinion.

'In view of all these statutes, I suggest the following procedure: If the
children refuse to salute the flag, the district board should suspend or authorize
the director to suspend them from the privileges of the school for a fixed period
of time not to exceed sixty days. At the expiration of said suspension and when
the children return to school, if they again persistently refluse to salute the flag,
the truant officer should report said fact to the parents of the children, and if
they thereafter fail to compel the good conduct of their children in school, they or
either of them who are the cause of the children's refusal to salute the flag
should be proceeded against, unless they state in writing to the truant officer
that such children are.beyond their control. In that event, the children should
be proceeded against under Chap. 38, Art. 4, G.S. 1935, as delinquent children.

The following facts are apparent:

. The salute is reguired by law daily.

School Boards are authorized to discipline pupils who refuse to give 1t.
Parents are subject to prosecution if refusal is persistent.

The Patriotic Manual contains full directions for giving the salute.

FW N

Sincerely yours,
Herbert A. Derfelt
County Superintendent
Columbus, Kansas".
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N. 7511 teral Street
S okene,Washinaton 49207

September 18,1967

#Ar. monald Paplau

708 worth 18th Street
Kansas City,kansas 66101
pear ir. Ponliau:

Your lettor came a3 aguite a surnrise tni surely youare s
tencher of more than inistory a2nd sp.ech by psyciologic: lly mention-
ing those names at the bheginning. Yes,of course they broucht back
memories. at tlie tiice occur—ences can be gquite stirring bt in later
years tne tienoties ¢ nnected with these tronublesore events can be
very soul-atisfving and a neaceful gserenity that nomes with a job
well one,

I am kept so very busy and this year has been nnusnally so
and so at first I thou:nt it a * aste of Lime to renly. Iy reaction was:
" iy bing this p after all these 26 vears? " sanecially so when
yvou've had access to a1l the legnl documents availabie. You've
no doant used tnese <cince vou awid you have hean res-.arching a year,
I sunnose th-t you have sed the brief(I've orten rvondered *hy they use
tne word trief},(somilet)filed by cur attorneyv lir. iMooneyham * ith the
Kansas ostate sunceme Jourt. since you have been using it you are no
doubt more fuailiar with the detnils of the trial now than I am ,after
th ese many v.ars.

You 2lso have nrohably "1ad acness to the namnhlet hat the
¥e5.C nrinted concorning their decision., AL7. Hlinton'ﬁ'anﬁ vho

nres=nted the cese (in nlace of e, Covineton) wrote us a letter of
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Or tLie govies o werl ao Lae oter wmenmbers of the sschonl board.lir,.

Svand alao tatorned g o Lthot letter that now vwe oorird send our
o el b Lo ool ta o sept. vitiont any interfosrnce vhnt-so-eVur.
oLl Tenooe v s we it e toows Jady DOth, 1948, e cteers T H v ca oL NG SO0 dr
N T PR I e SN S S I 2 R RS N PP Gt £ ,ch‘u»z/)!)'L\J\yﬂn‘(’rt\,

r. Looneviam riciied un conies of tie itens neinted ‘n the
hunsas City otar and Jo:linglobe abont the court's declsion and vou
“uve nad tnese ,haven't you?This leaves little for me to add.

otve Lalked to so uny of those invelved and rave their per-
sonal reactions 1 supiose yvou want mine now after all these years.I
caon well i v eine how much vou £nj ved resenrching thet 14 hours,in
collecting mat-rial Tor your bork. (Fiist,ns to that vrn wrote in
the r.o. Lo your letice wbout vnat Villard Caurield soid > I'm
not too surnrised).

sltnoush my amgbond vas torn ond reared jiocotly around the
Lavton sarea the € vesrs vie lived there vias ny fi~at exnerience in a
<01l commnity of nar ow i:ovizons. ‘e hsd been baock here 4 ii.es
Ly tne tixe my neshoend died o4 I've been bk twice since. The
com mnrity (ss a whole) apveared to hnave not noticeablv chanced.

e general gthriosvhere n ora ton at thot tine wos a rraduaal
coclness wnd rusiores but noti:ia browht ont 1n the ovnenjvague
behiind=-tie =bH ok *iicners, hilis scsemned to e the tenor of the entiie
afair.

To V"arbarco anin and Artve 1a2e t.e mahlic eriticism was soiethine
to at ap vitn Tor t kine a firm stand on doing what is right ond
not Ani o o etnint taey relit e be wrong. They vere exnelled Trom
sciicnl oo refi~ing to s -lute the flag. Ther wonld st nd with respect
rut t.iis waon't wnoush and so thev vire refused nermiscion to attned
nntil they conformed to the antnorities nse of that lav, "I« however,
tere ovreoled e ¢l tine for ref ising to sen! our ghildren to school,
Lue efore not com lvin~ to she compulsory school attendance 1law,
and toils vac e only mrounds we wers nernnitted to defend ourselves,
“uls in Liblical teenmns as vell oo logral s anlred "Ceem Tyt micechief
by lew.,™ ¥From the Tirst Probote Judge Graves,tudee Howersock and
Wile Wooneyhom agreed Lot 1t woutrd nave to o to Stute Sun -ene Court
r'or justice Lo be Jdecceeed,

Vwaen Mr. sooneynam ond ifr. Lans sdlled us the nowy of the
e Jedeue' B deinion we were celeived cnd o teTil tor all rho stond
Ty os. T e folt orivioeed to nave Liien vnaned by Joliovah o cive a4 vit-
ness in thoan arens,viile at one and tue —cgme tine heln to establish
a traer freedom of worshin in the T, I've alv aynr Telt this deeply
Le.endse soune of ny reilatives ver o ot 3.n Jacinto,on. 4dled at the
Alzmo jsois vere lavy orvicers and rangers(.ven 1he ske ieton in the
olosct of a bad one) (J.IL . L)Wnile they nsed cnrnal weano' s we used
“niritusl oies- the suvord of the svirit-the Fibie-~God's word.

liy tmgband ot that time vorked at the sampline nlant of the St,

Louis sueltiys and r.fining Co. e was strong, focmer athlete and

tond taot he tod locse d4ast fn his lungs. Ir. advised sincec there

vare no 4poba invalved that to riove bo a hdrher altitnie n?d a .

RS . , 3 it 4 ] oo nan
¢ un e of nocennations void teto care of it ond it did an less L
: . b vo4ia b iled onr bricf in the X320 dwud

oy e, ip. wooneynem find byt time tiled o

S



B.oon b o Lo sspoksr e Lo o sloher altitoede anove Tell L tonar
i'\b n.le ceowa,, clone, cond ooy Ui ly owon heero pohiould e s e o
b to oeve Uine they coould Lo ablae to ence Cor e chidbdren o hile
Ve oot by onme. L vers o o Lottt e Joniovahr Chielh e nover beemid bo
e st ey o fo e jodiled o vl clels to Yo tekon fron ng,
CTe ove ot here a1l d toee enildeen to cniny cdnentdaon
dveytere, o o 11gb1e buﬂ} Lhae eymy st ondt e jobveas a better
sae om0 e nrosnercd. The s cond vear ve wore he e ve hmvurht a
hote on oan o acre of Be ound dnetiie snburbs, hich is where I still live.
AnyUialiys that napnens to us Gorine onr 1 fetine lenves it'sg
Lack nd 1nTluences 1. It 1s 1o to esachh iniividaal hov to accent
Lauese Laioes end profit by tiiwrm or vermit whoem to tear us dovn,
I heve wlveye tried to cuide ny 1ife by Rivie »vincinlesgvhich lerves
iit e voow Jor 1aver conflict -nt Alsturt-ances. I have trisd to hwuve
sl Taesn tﬁlpg“ LULo e te o gron tn sty
T don't consider ny life havsing been difTicult;althongh at the
soment e e tniovgs have gseened Lost 1qwu*mou1tdble. The trea~edy
14 v.ovs apo of losing oy husband was n ter ible blow,however,vnat
hapnetned to e i no more than nae hanvensd to nillions of voaen. It
was a drattic aajustuient to ks, ut thece acninl have the memories
0f a very saticrTaocteryly cornatable nd hanyy merralge. These (v ve
becouwe a vart of e a1 T juheas the only av L can express it isithat
taey form a sort of 2 backleg of security-tieyes there ,but s ldom
2onsclons of thelr presence. Vg diful Tor vunat I had,not sovryy for whet
20 ted anvs een .
Ly nevings hobry es o Tlorist hecarie @ way Lo make @ living(r ith
Lite: nllp o socilal seceurity)l.I buist on 2t hads coole and Ynwein ss
Duone instoelled and 2 raggdd evesvthing so thnat T opnened the shop ay
1,190, My anving tne business in myv homne I ¢~ d be vith the chiid-
res mo e and not nirc sore~ns to carce Tor the youn~ one anl I vias
arle to uwwintain a oore nenely neranal homs 1ife "or thica (withont g
Father). ot that tinme Varbara ann and A_tve Lee ware narcied and
10,7 ie 1 ,warvin 19 nnd Tinvele on'y 4. I hed 2 srandcehildren at tnat
time it oaow nose 1D vitn tne 160Wh erpected next wmnnth.
wia tie vounsest is 18 now und and &' ve been zlone Tor vast
10 ycars since tee hoers anarcied. e lead very full lives,vith our
sue lar vork,ministerial vor, - i wnjoving all the nsnal entert:in-
ety Yo relaxenticn, e heve  njoved i e o 1ol of travel aince ve
attend 2 =c¢ril-annual assemblies 1ocalliy, —nd then the one large annua’
convention of Jehovain® s LUitnecases, " e trvy to comline onr vacations
al tia conme tie kias Trom 2 10 H vecls onl Jo o sighitseeins.
et ve comaveced the . s. (aico e ioto Corusde o cod OVd fexico)
LRGN Por L ey mne land Svanes. e attended Lhe ociety of Ameri-
asn Cloviots covenibion dIn T she Dede B i o gl van oabhle o ee

i
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o o st aboat o ow ot T thie e 18 to o on see. It vins all very
e/Zcitin, - v.n v Tk L ese SN e Gourt Clunmbers,

Ti loves hicloey oan ol tescher P onrg o trled to interest
a.otn cweore s a te cagr o e elt e vorld 1 kKe o succesarmill one,
de nnan lesraed the Yiocittry onlte wellbul ne doesn't viant that as
1ts vacntion nd T 1nave Telt 1.t he needed to bhe ocul ia vie men's
vorR-a-dty  orld. Lovoom very hanov vhen he ' e intercoted ln pis-
teltavige Bducatioll gnd beonn vocking Ltown-d that ;oal - ond made it.
Tdlg is itie ract vear in o Jiich =-chool and he hes a nart time job
al siacs ailace i1st Yefore ~chorl was out in June . He is a sales-

; odmine oonuenal iy vell,

Aall ry ouilld en live in incinneyso T am able 10 enioy my ?% ?g:

cnild enytvotenin: Lieem 570V UD. 11n 11eir free ti;le seldom col



