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CHAPrER I 

INTRODUCTION 

Of all legal institutions the trial by jury is most familiar 

to citizens ot the Un! ted States. The student ot elementary history 

remembers the colonial objection to admiralty courts operating without 

juries at the time ot the Revolution. State coneti tutions and state 

cases testify to the value of jury trials. Even contemporary sources 

such as television support the jury as a traditional characteristic 

ot criminal processes in the Un! ted States. Hovever, although popular 

and valued, the exact scope and extent of trial by jury has been 

largely uncertain. Practices relativa to jurY trial have varied vi th 

time and smong the states. Until 1968 this variabili ty was left 

unchallenged. 

1Until Duncan Louisiana the Supreme Court of the Un! tedv. 

States had never reviewed a case where a complete denial of jury trial 

was the question. The DunCan case originated in the Twenty-fifth 

Judicial District Court ot Louisiana. A.ppellant Gary Duncan was charged 

vi th simple battery, a miedelll8anor punishable by tvo years' imprisonment 

2&nd a $300 fine under Louisiana Lav. He asked tor a jury trial, but 

1391 u.s. 145 (1968). 

'La. ~. Stat. 14: 35 (1950). 
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beoause the Louisiana Const! tution grants jury trials only in ca..ses in 

which capital punishment or imprisonment at hard labor may be imposed, 3 

the trial judge denied the request. Duncan wa..s convicted and sentenced 

to serve 60 days in the Pariah prison, and pay a fine of $150. 4 Duncan 

appealed to the Louisiana Supreme Court on the ground that he wa.s denied 

his consn tutional right to jury trial. The Supreme Court of Louisiana, 

finding "no error of law in the ruling complained of," denied him a 

vri t of certiorari. 5 Duncan appealed to the United states Supreme 

Court on the grounds that the Sixth and Fourteenth Amendments guaranteed 

6 
a jury trial when a sentence a..s long as two years could be imposed. 

The United States Supreme Court noted probable jurisdiction,7 and on 

May 20, 1968, the Supreme Court reversed the judgment of the Louisiana 

8
Supreme Court. In the eight to two decision Justioe White spoke for 

the majority, Justices Black and Douglas concurred, Justice Fortas 

conourred separately, and Justices Harlan and Stewart dissented. 

Duncan v. Louisiana marked another major step by the Supreme 

Court in applying the specific provisions of the Bill of Rights to the 

states. Beoause it was the first case in which the Court had reviewed 

a 81 tuation where a complete denial of jury trial wa..s the question, many 

3La. ~., Art. VIII Sec. 41. 

4An adell tional twenty days in the event fine and costs were not
 
paid. See infra, Chapter II.
 

5195 So. 2d 142 (1967). 

6Duncan v. Louisiana, "Appendix to Briefs," 3. Hereafter cited as 
"Appendix. " 

7389 u.S. 809 (1967).
 

8

See supra, note 1. 
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historical and legal issues arose hom the decision. In analyzing 

Duncan v. Louisiana these major issues vare revieyedz the historical 
• 

status of jury trial; the relationship of jury trial to due process; 

and the relationship of the states to the federal government in 

application of a guarantee to the states. 

Trial by jury began in ~land, but neither its appearance 

nor application vere instantaneous. The development of the jury vas 

a slov and painful process occurring over several centuries. The 

jury trial as a mode of procedure in criminal prosecutions grew out 

of events in both ED&lish and American history. When the colonists 

came to the New World, they adopted and adapted the jury trial to 

their si tuation. In America the trial by jury became one of the most 

important rights cherished by the colonists. At the time of the 

Revolution the denial of jury trial was one of the specific grievances 

issued against George III. After the Revolution the right to trial by 

jury was eventually embodied in the United States Cansti tution in two 

separate places. The delegates to the Const! tutional Convention 

represented the viewpoints of many local areas on criminal procedure. 

How these delegates vieved jury trial and what debates took place over 

jury trial are vi tal elements in the history of jury trial. Generally, 

the degree of acceptance or rejection represented at the Convention 

carried over into the succeeding state consti tutiona. 

During the first hal! of the 19th century, the history of trial 

by jury vas blurred to a certain extent. For the most part, the states 
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administered their own brand of justice, beoause the Supreme Court had. 

not yet begun to control state action in the areas of civil liberty. " 

lOOnly one Supreme Court case,9 and few relevant state cases concerning 

jury trial vere made during the period prior to the Fourteenth 

Amendment. 

Upon adoption of the Fourteenth Amendment the entire relationship 

betveen the states and the federal government chan.ged, because the 

lmendment embodied a potential control over the jurisprudence of the 

states in questions of denial of due process of law. However, just what 

change would occur, and how the Amendment was to be used against the 

states, vere not agreed upon. Areas traditionally under state control 

nov came into question. Specifically, questions began to arise as to 

vhether the right to a jury trial vas included in the Fourteenth 

A.mendment I B due process clause. The Court had the opportuni ty to rule 

11 
on this question in several instances. 

In the debate over the use and extent of the Fourteenth 

Amendment, the entire systell of federalism came under the scrutiny, and 

often the criticism, of the judicial branch. How far could the states 

go before the federal government, the Supreme Court specifically, could 

9Barron v. Baltimon, 7 Peters 243 (1833).
 

10

See infra. Chapter III, notes 75-85. 

llMaxvell v. Dov, 176 U.S. 581 (1900). Other cases oontained 
important diota which denied the inclusion of jury trial in the 14th 
Amendmentz Snyder v. Maseachu§ette, 291 U.S. 97 (1934), Brown v. 
Mississippi, 297 U.S. 278 (1936), Palko v. Connecticut, 302 U.s. 319 
(1937), Stein v. N.Y., 346 u.S. 156 (1953). 
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intervene and restrict state action under the Fourteenth Amendment? 

The general test which evolved was to determine it the state had 

violated a fundamental element of due process. But, what vas 

fundamental? Various answers to the question were suggested, ranging 

in degree from demanding only fairness and allowing a vide area of 

experimentation by the states, to requiring the total inclusion of the 

guarantees of the first eight amendments in the Fourteenth Amendment .. 

and, therefore, protecting those guarantees against state action. 

Immediately after the adoption of the Amendment the Supreme Court, in 

a series of decisions, developed the theory that jury trial was not 

12fundamental, and therefore, not guaranteed in state courts. Until 

the Duncan decision the states operated under that theory. 

Beginning in 1960 the Supreme Court increasingly began to find 

guarantees of the Bill of Right8 applicable to the states. Along with 

these recant decisions, the Court, in DunGan v. Louis1g, decided to 

include jury trial as a fundamental element ot due process protected by 

the Fourteenth Amendment. What had changed to make the Supreme Court 

reverse its original opinions on jury trial? Part of the answer to that 

question is to be found in examining recent cases decided prior to 

Duncan v. Louisiana. The application of jury trial in the Sixth 

Amendment, as with all cases making such applications, brought forth 

debate on federalism. In the case of each guarantee of the Bill of 

Rights, the protection was one whioh, originally, only the federal 

l2Ibid • 
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government had to afford an individual. But after one hundred and 

seventy-nine yeBIa since the adoption of the Coneti tution, the states 

nov had to comply with the jury trial provision of the Sixth 

Amendment. How diverse had state procedures on jury trial become during 

iliat time, and 'tihat aifec t would the Duncan deci sion have on that 

diversi ty? Some changes have already taken place in the la.st yeax and 

other reforms may be under 'tiSJ. 

It if! not the purpose of this thesis to argue the advantages 

and disa.dvantages of a jury trial, except as those axgumenta relate 

directly to issues contained in the Duncan decision. Rather, the 

emphasis will be on the criminal jury trial as exemplified in Duncan v. 

Louisiana. 



CHAPTER II 

DUNCAN V. LOUISIANA: 

THE ORIGIN AND THE DECISION 

Gary Duncan, appellant, was a Negro citizen of the United 

Statos, and a resident of Plaquemines Parish, Louisiana. On December 

5, 1966, Duncan was charged vi th simple battery in a bill of information 

lfiled in the Twenty-Fifth JUdicial District Court of Louisiana. In 

Louisiana, simple battery vas a crime punishable by a term of two years 

2imprisonment and a fine of $300. Because simple battery vas not 

punishable by "imprisonment at hard labor," the crime vas categorized 

as a "misdemeanor" at state law.:3 Article 779 of the Code of Criminal 

Procedure of Louisiana denied the right to trial by jury in 

misdemeanor cases. 

On January 25, 1967, prior to trial in the state court, Duncan 

filed a "Demand for Trial by Jury, fI in which he contended that the right 

to trial by jury on the charge 888inst him vas secured by the Sixth and 

~can v. Louisiana, "Appendix to the Briefs, II 1. Appendix 
contains transcript of testimony before 25th Judicial District Court 
and other documents filed in proceedings. Hereafter oi ted liB "Appendix." 

2La• ~. Stat. 14135 (1950). 

3Ibid., 14:2. 
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II 

Fourteenth Amendments to the United States Constitution.4 The demand 

WM rejected by the trial judge on the author! ty of Article Tl9 of the 

Louisiana Code of Criminal Procedure. 5 Duncan was then tried before a 

judge, wi thout a jury. 

The charge against Duncan was based on an incident involving 

hi. two young cousins, who had recently tran8!erred to the formerly 

all-whi te Boothville-Venice School under the provisions of a federal. ." 

6court order. After the transfer, these boys vere assaul ted, 

threatened, and otherwise harassed by the white students in the school.7 

On October 18, 1966, Duncan was driving horne past the Boothville-

Venice School and observed his two cousins confronted by four lfhi te 

8
boys on the highway. He stopped his car, told the Negro boys to get 

into his car and drove them away. 9 At the trial the whi te boya and 

whi te onlooker some distance allay testified that after the Negro boys 

10went to Duncan's car, Duncan slapped one of the white boys on the arm. 

4"Appendix, n 4. 

5Ibid., 5-6, 18-19. 

Guni ted States v. Plaquemines Parish School Board, 11 Race Rel. 
L. Rep. 1764 (E.D. La., Aug. 26, 1966) as cited in ~ v. Louisiana, 
"Brief for Appellant", 4. 

7nAppendix," 22,24,32,52.
 

8Ibid., 28.
 

9Ibid., 31, 59, 64.
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~., 21, 31, 44, 49. 
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Dunoan and his tvo cousins each testified that Duncan had not slapped 

the boy, but had merely touch&d him on the elbow, as a manner of 
tt 

11expression, while telling him that it would be beet if he went home. 

The be.aic argument u.sed by Richard B. Sobol, Duncan's 

attorney, in the trial was that the incident between Duncan and Herman 

Landry, plaintiff, had been prefaced by a tense, highly explosive 

atmosphere at the school and in the county, and that the two cousins 

were being threatened when Dunoan stopped. The two cousins had been 

attacked earlier that day at school as they followed the federal order 

to integrate the formerly all-white school. The court objected to 

questioning baaed upon this line of reasoning from Sobol and insisted 

that all the court wanted to knOll vas what went on on the side of the 

12
road, not at school that day. The court, as was evidenced in its 

final argument, did not take into consideration the atmosphere of the 

incident. In sentencing Duncan this may have been a factor in placing 

the penalty at only 60 days when there existed a two yeax potential 

penalty. In view of the atmosphere in the county, the conflicting, 

and inconclusive, evidence in the trial, it would have appeared. a jury 

yould have been a more fair arb! ter. Later, on appeal to the United. 

States Supreme Court, Sobol' 8 arguments shifted from the atmosphere of 

the incident to a more concrete denial of the consti tutionali. ty of the 

11
Ibid., 53-54, 60, 64. 

12Ibid., 38. 
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Louisiana statute which denied Duncan a jury trial when a two year 

penal ty could have been imposed. 
" 

The entire character of the trial, as evidenced by the 

transcript, was highly informal. On several occasions the wi tnesaes 

had to be reminded not to talk to each other13 and during the trial 

the judge oould not remember the name of Duncan's counsel. 14 The 

testimony of Duncan and his two cousins lias identical, that the act 

vas a "touch", which Duncan justified as "just out of expression. "15 

16The three white boys involved testified the aot was a "slap.n Thus, 

the testimony of the boys vas inconclusive. The Court's decision 

rested on the testimony of a forty-two year old man, P. E. Lathum, who 

had witnessed the incident from a distanoe and had called the police. 

This wi tness testified that Duncan hit the vhi te boy. The Court, in 

rendering the verdict against Gary Duncan, made the following comments: 

• • • Every touchiDg or holding, however 
trifle of another person, or his clothes, an angry 
resentual, rude or insolent or hostile manner shall 
be battery, as defined in the Code under the Revised 
Statute T1 tle 14, Section 33. 

13Ibid., 30, 47.
 

14 Ibid., 19, 20, 21. 

15Ibid., 65. 

16llli., 21, 31, 44. 
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The Court taking into consideration Mr. 
LathUII'S testimony, a man who was not even in 
the discussion, and the testimony of the victim 
himself, Mr. Landry, that this blow was " 

suft'icient to sting him, I think the State for 
those reasons has proved to me beyond a 
reasonable doubt that the defendant is guilty 
of simple battery.17 

Thus, the Court, on the b&Bie or one vi tnesa standing some distance from 

the scene and the testimony of the plaintiff, found Gary Duncan gull ty 

or simple battery, an offense for which, by Louisiana law, he could have 

received a two-year prison sentence and a 5}OO tine. 

On February 6, 1967, Duncan filed in the Supreme Court of 

Louisiana an application for a vri t of certiorari to review the judgment 

below, and specifically the ruling of the court on appellant's demand 

for trial by jury.18 In the application two questions vere presented: 

(1) doee the denial of a jury trial tor a crime punishable by two years 

in prison contravene petitioner's right under the Sixth and :Fourteenth 

Amendments to the Constitution ot the United States; end (2) in the 

particular ciroumstances of this case, does the denial of a jury trial 

contravene pet! tioner's rights under the Sixth end :Fourteenth Amendments 

to the Constitution of the On! ted states?19 The application emphasized 

that the trial court erred in denying Duncan's demand for a trial by jury. 20 

17.!lli., 72-73. 

18
Ibid., 9-13. 

19Ibid., 10-1l. 

20.!lli., n. 
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The application argued that the particular circumstances of the arrest 

and of the trial consti tuted a olear denial of a trial by jury under 
" 

the Sixth and Fourteenth Amendments. The atmosphere vas IIracially 

tense" on October 18, 1966, when Duncan's two cousins missed the 

schoolbu8 and vere walking home. 21 Duncan stopped to take his cousins 

home. One of the white boys said, "You IllUBt think you're tough," and 

the battery took place. The testimony unjustly rested on the word of.

a man who was 80me distance away. The District Court resolved the 

conflicting testimony in favor of the State and found. that Duncan had 

struck: Landry vi th Mforce or violence" wi thin tPe meaning of L.S.A. 

R.S. 14:33. The application reiterated, 

It is manifest that the circumstances 
attendant to the arrest of petitioner on the charge 
of battery were racially oriented. These same 
racial overtones yere expressed at the trial; 
petitioner preaanted only Negro witnesses in aid 
of his defense while the prosecution' B witnesses 
were all wbi teo Certainly in this atmosphere, 
only a jury composed of a fair representation of 
the community could impartially assess the evidence 
and render a just verdict. 22 

The pet! tion recognized that simple battery was punishable by two years 

imprisonment in Louisiana and the Sixth and Fourteenth Amendments granted 

23 24 a jury trial on such a charge. Ci ting ~ v. Schnackenberg, where 

21Ibid • 

22Ibid., 12. 

23Ibid • 

24384 u.s. 373 (1966). 
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the Court held that in contempt proceedings a penalty longer than six 

montha warranted a jury trial, the peti. tion argued that since contempt 
,! 

proceedings had historically involved lesser procedural safeguards to 

the accused than other criminal proceedings, the ~ rule would 

prescribe a minimum standard applicable in criminal proceedings. 

The application concluded that the Sixth Amendment applied to 

the states by virtue of the Fourteenth Amendment, and cited Gideor; v • 

....ainwright,25 appl]'in8 the right to counsel to the states, and Pointer 

v. ~,26 applying the right to confrontation and cross-

e:xami.nation of vi tnesses to the statee. Furthermore, Article TI9 of 

the Louisiana Code of Criminal Procedure was "unconstitutional on its 

faoe."27 Because Duncan vas deprived of trial by jury, petitioner was 

convicted in violation of due process of law secured by the Fourteenth 

Amendment. 

On February 20, 1967, the Supreme Court of Louisiana denied 

appellant's application for a writ of certiorari. The Memorandum 

Decision stated in fulla "No error of law in the ruling complained of. "28 

On May 12, 1967, Duncan sent a notice of appeal to the United States 

Supreme Court, alleging that the Sixth and Fourteenth .Amendments secured 

25372 U.S. 353 (1963).
 

26380 U.S. 400 (1965).
 

Z1"Appendix", 13.
 

28250 La. 253 (1967). 
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the right to a trial by jury in a state criminal prosecution for 

"simple battery, II where a two year prison term could be imposed. 29 
" 

The docket time was set in the United States Supreme Court on July 24, 

1967,30 and the Supreme Court ruled on the case in May, 1968. 

In a jurisdictional statement to the Supreme Court appellant 

pressed two arguments. First, the Supreme Court's earlier refusal to 

apply the Sixth Amendment jury trial guarantee to the states was baaed 

on an interpretation of the Fourteenth Amendment that had long been 

abandoned. The argument contended that the first case of ~~ell v. 

Dow,31 although deciding that a jury of tws"va was not required in state 

courts, was issued at a time when the Court believed none of the 

32protections of the Bill of Rights applied to the states. Since that 

time almost all of the guarantees of the Sixth Amendment had been applied 

to the states. 33 Furthermore, the language in recent cases suggested that 

34all the rest of the Sixth .Amendment was applicable to the states. The 

second argument held that the right to trial by jury in criminal cases 

29"Appendix", 16. 

30Ibid., 17. 

31176 U.S. 581 (1900). 

32Duncan v. Louisiana, IIJurisdictional Statement tl , 6-8. 

33Ibid ., 7. 

34Ibid • 
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was basic to an Anglo-American concept of due process of law. 35 The 

jurisdictional statement briefly traced the history of jury trial to 
I 

I 

illustrate the fundamental nature of the procedure. The statement 

concluded on the argument that trial by jury secured the individual 

against arbitrary official conduct. Duncan asserted that he acted 

peacefully to protect the Negro boys from violent interference with 

their rights and that the prosecution against him was part of the 

general official effort to discourage the exercise of rights under the 

federal court order to desegregate schools in Plaquemines Parish. 36 

The arguments in this first jurisdictional statement for Duncan 

remain basically the same wi th a few minor changes, in the "Brief for 

Appellant" presented to the Supreme Court. One argument was extended 

beyond the jurisdictional statement: The "Brief for Appellant" argued that 

37due process of law required trial by jury in criminal cases. The 

Appellant discussed this contention at length. The "Brief" stated that 

a jury not only secured the individual aguinst arbi trary official 

conduct, but also served to ameliorate harsh or technical application 

of law. 38 The determination of guilt or innocence by a trier other than 

35Ibid ., 9-16. 

36Ibid., 16. 

37Duncan v. Louisiana, "Brief for Appellant", 21-32. 

38Ibid ., 24. 
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the judge was often a necessary condition of a fair and rationally 

conducted trial. 39 Under this argument, the Appellant contended that 
" 

the denial of trial by jury lessened the state's burden of proof. The 

implication was that had Duncan had a. jury, the evidence presented, as 

conflicting as it was, would not have been enoU&h to convict him. The 

argument stated that the determination of guilt or innocence by a body 

other than the trial judge was a necessary adjunct of the 

consti tutional exclusionary rule. Due process of law prohibits the 

introduction of evidence that 1e obtained in violation of the rights of 

the accused under the Fourth, Fifth or Sixth Amendments. These 

exclusionary rules apply without regard to the reliability of the 

evidence in question. ... jud&e could be swayed by valid, but inadmissible, 

evidence concerning the accused. In other vords, because the jul!&e in 

Duncan's trial determined both the exclusion or inclusion of evidence and 

the guilt or innocence of the accused, the former could have fatally 

affected the latter. The argument ended with the claim that to allow the 

judge to decide both questions of law and questions of fact 'liould result 

40in hopeless mingling of the two. It should be noted that this extensive 

treatment of the nature of a jury over the judge comprised a very small 

portion of the argument by the Supreme Court in its final decision in the 

41
Duncan case. 

39Ibid., 26. 

4OIbid., 32. 

41See Duncan v. Louisiana, 391 U.S. 145, 156 (1968). 
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The "Brief for Appellee" based the majority of its argument on 

the tradi tiona! objections to finding jury trial in the due process . 
" 

clause. HoveTer, the "Brief" placed special emphaais on the argument 

tha.t even if the Sixth Amendment jury trial provision lIere applied to 

the states, Duncan's sixty day sentence lIould not qualify him for a 

42
jury trial. The Appellee' a argument rested on the historical 

exclusion of petty offenses from the jury trial requirement. Petty 

offenses were defined as those whose imposed penalty did not exceed six 

months imprisonment. 4:5 The Appellee took issue vi th Appellant's 

argument that Duncan would have constitutionally received a jury trial 

had he been in a federal court. The Appellee contended that since the 

Fourteenth Amendment did not incorporate the Bill of Rights, that is, 

make all of its provisions directly applicable to the states, a right 

secured by the Bill of Rights lias binding on the statee only if it lias 

44indispensable to liberty and justice. This issue of the Fourteenth 

Amendment and the Bill of Righte becomes one of the important iSBues 

deal t with by the Court in the Duncan decision. The "Brief" vent on to 

argue that historically trial by jury vas not recognized at common law 

ei ther by the framers of the Constitution or by Louisiana a.s an essential 

42Duncan v. Louisiana, "Brief for Appellee", 7-36. 

43Cheff v. Schakenberg, 384 u.s. 373 (1966) cited in ibid., 7. 

44Ibid., 36. 



18 

element of a fair tria.l. 45 The Appellee emphasized that if the Court 

made a direct application of the Sixth Amendment jury trial right, ~en 
I 

the states would be required to grant juries composed of twelve men, no 

less, and to allow only verdicts which were unanimous. This ar~~ent 

rested on the fact that the federal courts were required to have only 

welve-man juries and unanimous verdicts. The argument closed with the 

thesis that even though jury trial may have merit, it was not 

46indispensable to a fair trial. 

Justice White, who delivered the opinion for the Court, held 

that the Fourteenth Amendment guaranteed a right of jury trial in all 

criminal cases which-"were they to be tried in a federal court"

would come wi thin the jury trial guarantee of the Sixth Amendment. 47 The 

decision pointed out that the Fourteenth Amendment had recently applied 

many of the provisions of the Bill of Rights to the states through the 

due process clause. rI'he Court described recent cases as part of a "new 

approach" to the application of rights to the states because they fotUld 

the rights fundamental not on the basis of an idealized system, but on 

the basis of an "Anglo-American scheme of ordered liberty. ,,48 The Court 

traced the history of trial by jury from the r~gna Carta to the adoption of 

the Constitution. The decision showed that state constitutions, both 

45Ibid., 81-100. 

46Ibid ., 116-126. 

47Duncan v. Louisiana, 391 u.S. 145, 149. 

48Ibid ., 150 n. 14. 
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at the time of the adoption of the Constitution and today, guaranteed 

jury trial in one form or another. Prior cases containing opinion that 
" 

a jury trial was not fundamental were 0017 dicta; the Duncan decision 

49simply rejected prior dicta. While jury trial protected criminal 

defendents from oppression by the government, the Court did not emphasize 

the nature of jury trial as fundamental to fairness. In fact, for the 

most part, the Court ignored the fairness issue which was dealt with 80 

heavily in the "Brief for Appellant". Two explanations could justify 

the Supreme Court' a approach, an approach which varied wi. th the arguments 

presented by the "Brief for Appellant." Even though the racial tension 

and conflicting testimony could have affected the outcome of Duncan's 

trial, no definite proof of such an affect existed. In the final 

analysis, there vas the testimony of one seemingly impartial wi tness to 

prove Duncan guilty. Secondly. the arguments upholding the jury as 

superior to the judge in fostering fairness could not have been 

unquestionably validated. Moreover, the Court's application of the Sixth 

Amendment's jury trial provision directly provided tor the protection 

against the unfairness which may have entered into Duncan '8 original 

trial. Under this approach there vas no need for an actual discussion of 

the issue of fairness by the Court. In one sense the Court could reach 

the same end, Le. fairness, by using other arguments and avoiding a 

discmssion of the racial tension or conflicting testimony. The Court 

49Ibid., 155. 
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preferred to rest its argument on the historical end contemporary basis 

for trial by jury, and the great length of the potential prison term. , 
I 

vhich Duncan could bave received, as the two grounds for including the 

Sixth Amendment's jury trial provision in the due process clause of the 

Fourteenth Amendment. In discussing Duncan's prison term, the Court set 

the test at the potential penalty, rather than the imposed penalty as 

it had. done in the past, as a basis for granting a jury trial. The 

Court refused to draw an "exact line" between petty and serious offenses, 

for the Court did not think it was necessary. 50 The decision remarked 

that the Duncan case would cause fell' changes in the states, but added 

that ita prior d.ecisions on the Sixth Amendment were always open to 

reconsideration. 51 

Justice Black, joined by Justice Douglas, concurred wi th the 

majority decision. Black's concurring opinion"however, emphasized that 

the Fourteenth Amendment was intended to incorporate all the Bill ot 

52Rights, according to the framers of the Amendment. However, since a 

majori ty of the Court had never accepted this total incorporation theory, 

Black vas willing to accept, reluctantly, the selective incorporation 

process, whereby some of the guarantees of the Bill of Rights had been 

found in the Fourteenth Amendment's due process clause, as in the Duncan 

decision. Black rejected the fundamental fairness doctrine presented in 

50Ibid., 161. 

51Ibid., 150-162. 

52Ibid., 163-164. 
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Harlan's dissenting opinion. Harlan contended that only if those rights 

were fundamental to fairness could they be included in the due process I 

clause of the Fourteenth Amendment, and the fact that a. certain guarantee 

was also in the Bill of Rights was merely "accidental. ,,53 Black 

believed the fundamental fairness doctrine gave too much power for the 

Court arbitrarily to choose which guarantees were included in the due 

process clause and which were not. The fundamental fairness test did 

not even accept the selection of some of the guarantees of the Bill of 

Rights because they were in the Bill of Rights. 

It is difficult to distinguish between the fundamental fairness 

doctrine and the selective incorporation doctrine without examination of 

Harlan's dissent. This difficulty arises from the fact that if a certain 

guarantee in the Bill of Rights is included in the due process clause of 

the Fourteenth Amendment, it is a process of "selective" incorporation 

of the guarantee, whether it is included on the basis of fundamental 

fairness or not. However, the context of Harlan's objection in his 

dissent was not so much the process of including guarantees in the due 

process clause, but the idea that in recent decisions that inclusion has 

resulted in all the federal rules accompanying the right being applied to 

the states as necessary parts of the particulR.I' guarantee. Harlan 

objected to the inclusion of jury trial just because the Court had found 

53Ibid ., 177. 

't<: 
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the procedure to be "old" or used in the federal courts. 54 Harlan did 

not consider jury trial the only fair means of trying issues of fact. 
'. 

In a separate concurriD& opinion t Justice Fortas voiced a 

similar objection to the implication in the majority decision that the 

application of the Sixth Amendment jury trial right should require the 

imposi tion of federal standards of a unanimous verdict and a jury of 

twelve on the states. 55 Fortas t however t found jury trial fundamental .. 

to due process. 'Whereas both Harlan and Fortas objected to the Duncan 

decision and other recent decisions which had imposed federal 

standards of a right on the states t Justice Black did not believe such 

applications of the Bill of Rights interferred with the concept of 

federalism. Black contended that a state had no constitutional right 

under the "guise of federalism" to abridge or experiment with rights 

56that had been found fundamental in federal courts. On the contraryt 

Black fal t his doctrine .8.8 more fair than allowing the judges to 

determine on a c8.8e-by-easa basis which rights were "in" and which were 

"out." 

The conflicting nature of testimony at the original trial t the 

tense t racial atmosphere in Plaquemines Parish t and the fact that Gary 

541.lli,. t 172. 

55Ibidot 213.
 

56
 
~.t 170. 
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," 

Duncan was a Negro accused by a white seemed to indicate the necessity 

of a jury trial to insure fairness. 57 But the reason to grant Duncan's 

appeal was not the racial overtones of the incidents, but Article 779 

of the Louisiana Code of Criminal Procedure and Louisiana Revised 

Statutes 14:2 making simple battery a misdemeanor punishable by up to 

two years imprisonment. The Supreme Court specifically stated that 

where two years' imprisonment was the penalty, the crime was clearly out 

of the petty class. However, Duncan v. Louisiana involved more than the 

issue of petty offenses and the right to trial by jury. The decision 

involved the status of trial by jury, the use of the Fourteenth Amendment, 

and the relationship between the federal government and the states. 

57It is doubtful, however, that a jury would have been any more 
fair under the circumstances. A selection of jurors in such a climate 
very easily could have resulted in a prejudiced verdict. See Charles 
Morgan Jr., "Segregated Justice," Southern Justice, ed. Leon Friedman 
(New York: Random Houss, 1965), 163. 



CHAPTER III
 

.TORY TRIAL: FROM ITS ORIGIN TO THE
 

ADOPTION OP' THE FOURTEENTH AMENDMENT
 

The eeeds of a jury trial date back to Roman law, the Hinquisi ti-o, II 

a method used to determine the rights of the ld.ng. Because of the system 

of feudalism, law was local and Taried, causing many disputes where the 

lands of two lords touched. Thus, Frankish rulers began to use this 

Roman inquest to determine rights in a disputed area. They periodically 

summoned certain individuals from a colDlllUIli ty and demanded infonnation on 

fiscal and administrative matters. This institution survived in the 

provinces conquered by the Normans, who broU8ht it to England. A.1. though 

lthere is some disagreement, most historians agree that the English jury 

2did not originate in Anglo-Saxon law or procedure. However, most 

historians) also concede that a jury liM not fully developed until the 

~s Taylor, !mt Origin ~ Growth of the English Constitution 
(London: Houghton Mifflin and Co., 1899), 204. 

2Lewis Mayers, !h!. American ~ System (New York: Harper and 
Brothers, 1955), 165; William S. Holdavorth, ! History 9f. English La\1 
(London: Hethven and Co., Ltd., 1903), 313. 

3See H.S. Hanbury, English Courts !l! ~ (2d ed., London: Oxford 
Univerai ty Press, 1953), 34.; Holdsworth, ! History Q!. English Law,I, 
314.; James C. Holt, ~~ (Cambridge: Univerei ty Press, 1965),10. 
Goldwin A.. Smith, !. Const! tutional and ~ History of England (New York: 
Charles Scribner' a Sons, 1955),98. Mayers ,American System, 166. 
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reign of Henry II of England, who began to use the jury specifically to 

try suspected criminals for the Crown. 4 

Duri~ the 11th and 12th centuries the English central goverIl.lll8nt 

was sufficiently strong for royal justice to supercede local customs. 

The local use of the royal jury resulted from the activities of the 

sheriff, the ting's reprasentative in the local area. Originally jurors 

were selected as witnesses who would testify on the knowledge they migbt 

have concerning the defendant involved. 5 They were supposed to inform 

themselves and, under oath, give this information to the court to 

support the guilt or innocence of the accused. No evidence other than 

the reports of these "jurors" was admitted in the court, and their 

testimony served as a method of proving guilt. Proof by jury, however, 

was one of the newer forms of proof that had evolved in England. Slowly 

the jury began to overtake the older forms of proof such as trial by 

battle, compurgation and ordeal, so that atter 1166 these older forma 

6 were the exception. Gradually witnesses were called from outside the 

vicinage to assist the jury, consequently les3ening the need for jurors to 

be informed before the trial. 7 .Jurors were selected until at least 

~Aelve were found who could come to a definite conclusion in favor of the 

8accused or the Crown. Until the 14th century, however, their verdict 

4Smi th, History.2f. England, 96. 

5Holdaworth, ! Historx of English~, 317.
 

6

Smi th, History of England, 98. 

7Mayers, American Sxstem, 166.
 

8

Taylor, Origin ~ Growth, 331. 
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did not have to be unanimous. 9 By the 16th century jurore rendered 

verdicts exclusively upon the basis of evidence presented to them. 10 .. 
The jury had gradually become judges of the facts rather than 

vi tnesses. 

DuriDg the developaent of trial by jury from the 12th to 14th 

century, another event occurred which enhanced the use of jury trials 

the Magna Carta signed in 1215. Historic interpretation.e of the H88D4 

Carta have hailed the crucial chapter 39 as a legislative declaration 

of the rule of law and due process, without which, according to the 

Fifth and Fourteenth Amendments to the United States Consti tunon, no 

one can be deprived of "life, liberty or property vithout due process of 

law. "11 Ironically, however, the charter vas misinterpreted. Chapter 

39 read as follows: 

NO freeman shall be taken or imprisoned or
 
disseised .2f. JE};L freehold,--2:: liberties, .2!: free
 
customs, or outlawed, or banished, or in any ~
 

way destroyed, nor will we go upon him, nor send
 
upon him, except by the legal ju~nt of his
 
peers or by the law of the land. l
 

The term "due process of lay" was not part of the charter, but W88 used 

9Smith, History.2! England, 101. "To require that twelve men 
should be unanimous was aimply to fix the amount of evidence which the lav 
deemed to be conclua1ve of a matter in dispute, It since these jurors vere 
in fact only vi tnesses. William Forsyth, Histor.r of ~.E!.~ (Toronto: 
R.	 Carsvell, 1876), 198. 

10
Mayers,	 American System, 116. 

l~bury, English Courts, 50. 

12.william. F. Swindler, ~ Carta: Legend and Legacy
 
(Indianapolis: The Bobbs-Merrill Company, Inc., 1965), 316-317.
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for the first time in a statute in 1354. 13 The term "due process of 

law," which meant procedure by original writ or by indicting jury, WaB 

construed to exclude procedure before the King's Council or by special 

commissions, and to limt intrusions into the sphere of action of the 

14 common law courts. Also, in 1354 the tenq "no free man" was 

misinterpreted to mean "no man of whatever estate or condition he may 

be. ,,15 The term "legal ju~nt of peers" did not refer to trial by 

jury for commoners, but to the trial of a peer by the body of his peers 

for trea.eon or felony. The order of "peerage" was the class of nobles 

16and lords that composed the heart of the feudal structure in England. 

Some scholars doubt that the words judicium parium, trial by one's 

17 peers, could ever have been applied to the Terdict of a jury. The 

jurors were merely witnesses to facts and their sworn testimony could 

not have been called a judicium; judicium referred to the decision of a 

judge.18 "Law of the land" meant the prooedures acoepted as the law in 

England at that time. In other vords, free men were guaranteed a trial 

1328 Edward III, Cap. :5 Statutes of Realm I, 345 as cited in 
Holt, ~~, 9. 

14:rbid.; see also, Samuel W. McCart, Trial J?z Jury (New York: 
Chil ton Books,. 1964), 5-7; Swindler, ~ Carta, 316-321. 

1528 Edward III, Cap. 3 Statutes of Realm I, 345 as cited in 
Holt, ~~, 9. 

16
Hanbury, English Courts, 50-51. 

17
Forsyth, !!:!& E.Y.~, 92. 

l8Ibid • 
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19by peers or other accepted modes of procedure. 

These interpretations actually reversed the original intention .. 

of the charter. In the first place, a trial by jury as we know it 

today was not in existence in 1215; trial by jury at that time was 

imposed from above, not sought as a protection by the accused. The 

overall objective of tile r~ Carta was to require the king to observe 

20what the nobles regarded as his feudal obligations. Nevertheless, 

it was left to the common Englishman to change the meanings of these 

terms to suit his needs. The term "due process" was, thus, equated 

to "law of the land" to give the commoners the rights originally 

intended for the nobles. As these terms were extended, however, no 

set definition was ever made. In these extensions the term "due 

process" was kept in accord with new social and pol! tical condi tiona. 21 

The importance of this was that as the conditions in England changed, 

jury trial was not always considered a necessary part of due process and 

the use of juries was not uniform at all times and in all places. The 

charter itself supports the idea that a "legal judgment of peers" was 

only one of the procedures guaranteed the freeman. The charter states 

"or by the law of the land." Some sources quote the charter as connecting 

the two terms vith and, making "law of the land" synonymous to "lawful 

19Robert von Moschziaker, Trial ~~. (Philadelphia: Geo. T.
 
Bisel Co., 1922), 265.
 

20ltilton Viorst, The Great Documents of Western Civilization (New 
York: Bantam Books, Inc. ,1965T:'"l'OO. 

21Holt, Magna~, 12. 
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judgment of peers, "22 However, most historians ~ee that the correct 

translation was .2!:.23 Thus, even though Englishmen in later years 

extended the rights of the charter to include other classes outside the 

nobill ty, the term "due process" intentionally had no precise definition 

and, secondly, the term contained more than one form of procedure as 

24due proce~s of law. 

Thus, when the Supreme Court refers to the Magna Carta in 

Duncan v. Louisiana, jury trial is noted in existence in England for 

several centuries and to have "carried impressive credentials traced by 

many to Magna Carta. "25 The Court admits that "historians no longer 

accept this pedigree. ,,26 Blackstone is of the older opinion that the 

Ma8na Carta intended a trial by jury for all Englishmen. On the other 

hand, as the Court baa pointed out, historians hold that the original 

charter did not include such a right and, more important, the term "due 

process" had to be re-defined on the basis of conditions in England after 

the charter, since the Charter only referred to a feudal privilege.27 

22aodney L. Mott, Du, Process .2! ~ (Indianapolis: Babbs
Merrill Co., 1926), 370-371. 

23navid Fellman, ~ Defendant' B Rights (New York: Rinehart and 
Co., Ino." 1958), 64; Swindler, ~ Cartp., 316-317; Ralph Arnold, ! 
Social History of England (New York: Barnes and Noble, Inc., 1967), 340. 

24Mott, ~ Process, 140. 

254 W. Blackstone, Commentaries ~ the Laws 2! England 349, Cooley 
ed. 1899, as quoted in 391 U.S. 145, 151 n. 16. 

26
391 u.s. 145, 151 n. 16. 

27Mott , Due Process, 123. 
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"The Great Charter did not guarantee I trial by jury I to anyone. ,,28 

The weight of this evidence t however t is not meant to discredi t a trial 

by jury or the later belief by the colonists that this ..83 one of the 

procedures of high value. The purpose ie to illustrate that "law of the 

land- (i.e. due process) included various forma of procedure in English 

law t as this was the original intention of the framers of the Magna 

Carta itself. Jury trial was one of those procedures. 

Naturally, as the English colonies were established in America, 

much of English custom was transplanted. The English law was originally 

intended to follow the colonists to the New World. The firet Virginia 

charter provided that inhabitants of the colony "shall HAVE and enjoy 

all Liberties ••• as if they had been abiding and born ••• wi thin 

this our Realm of England."29 This first Virginia charter also provided 

30for jury trials with 12 jurors in all felony cases. The colonists, 

however, did not adopt the English law wholesale. The colonists were not 

learned in the law, and were definitely not sympathetic to it. The 

31English law they had known waB most often unjust and often cruel. As 

2Baanms Taylor, Due Process of Law and the Equal Protection of 
the ~ (ChiC880~ CaHagan and CO' t 1917T:" 6. 

29Franci's N. Thorpe (ad.), The Federal and State Constitutions, 
Colonial Charters and Other Organic Laws of the States, T':lrri tories and 
Colonies Now .Q!. Heretofore FOrmi;:: the United States of America (Waahington~ 
Government Printing Office t 1909 , V, 3783, 3788. Hereafter referred to 
88 State Constitution. 

30Hugb F. Rankin, Criminal Trial Proceedings in the General ~ 
of Colonial Virginia (Char1ottesville~ University Press of Virginia, 1965), 
2. 

31Francis H. Haller t The Sixth Amendment, 1:. Stu)Y in Constitutional 
DevelOpment (Lawrence: University of Kansas Press t 1951 , 13. 
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a resu1t, there was "a period of rude untechnical popular rule, ,,32 and a 

marked hostility toward the legal profession. The colonists experimented, 
" 

adopted and adapted the English law to suit their particular 

s1 tuation. 33 In addition to this adaption and selection of certain 

&3pects of English law, the colonies themselves developed peculiar 

systems wi thin their area, often consoiously departing from m.a.ny of the 

essential principles of English cammon law. 34 Because the colonies 

were remote from one another and different in character and purpose, 

pronounced differences existed in the application of jury trial to 

various types of cases by the end of the colonial period. 35 For example, 

in colonial Hassachusetts the status of jury trial W8.8 questioned and for 

one yea:r was the subject of a special study, and 'tit appears that juries 

were for a time abolished. "36 In New York, the Carolinas, Virginia and 

Connecticut, the use of juries in trials became. 80 informal that they 

often resembled simple arbitrations. 37 Even though the original charter 

32paul S. Reinsch, 'fEngl1ah Common Law in the Early American 
Colonies, If Select Essays in ~-American Legal History, Number 11 (Boaton: 
Li ttle, Brown and Co., 19Cf7), 367-70. 

33Van ~ v. Packard, 2 Pet. 137, 143 (1829); McCa:rt, ~.kL 
~, 13. 

34ReinBch, "English Common Law, If 415. 

35Cha.rles VI. Joiner, Civil Justice and the ~ (New Jersey: 
Prentice-Hall, Inc., 1962), 173. 

3~insch. "English COllIDon Law, II 378. 

3'7He11er, Sixth Amendment, 16. 
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of Virginia called for juries of 12, by 1630 trials vere held vi th 

juries from 13 to 14 members. 38 

Early in the eighteenth century the colonists adopted the 

insti tution of public prosecutor from the European continent. A 

greater need Boon developed to protect the individual from this trained 

professional. Added to this development vere the lack of lawyers and 

great distances between cities, all tending to increase the support for .. 

the jury as II. protection for the individual. As a later result, the 

Northwest Ordinance of 1787 provided in Article II that "The inhabitants 

of said terri tory shall always be entitled to the banafi ta of the writ 

of habeas eorpU5 and trial by jury. "39 

As jury trial varied in scope and application, so did the meaning 

of due process vary. Thus, the colonists looked upon the term "due 

process" as one vi th a vide, varied, and indefinite content: 

At no time was there any seriou8 attempt to 
define it. • •• It seems certain that ••• a jury 
trial where ~~ appropriate vas considered as 
the minimU1ll of due process in criminal cases. 
(Emphasis added)40 

The term "due process" had such an unsettled meaning that it would not 

be defined so as to "limit its application to the single protection 

38.william Hening (comp.), The Statutes at Large ••• of 
Virginia (Richmond: Samuel Pleasants, 1809) I, 67-69, as cited in ibid., 
19. 

39Thorpe , State Constitutions, I, 957. 

4°Mott , ~ Process, 123. 
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involved in a jury trial • • • Due process of lav had a wider 

41connotation than a single form of trial." Depending on the degree ~t 

fairness in each state so varied the extent of protection afforded 

the accused. Jury trials vere not afforded on a wriform basis throughout 

the colonies, except that "petty offenses" vere exempt from the privilege 

. 42
of a Jury. Frankfurter and Corcoran's study, however, reveals that 

the exclusion of petty offenses was far from definite. The study makes 

three baaic conclusioIlB about trials vi thout a jury or sUIlll11a.1"Y trials. 43 

First, there was a definite wi thdrawal from specifying jury trials for 

certain offenses. Second, there was no unifying consideration as to the 

type of criminal offense subjected to summary trial, nor any uniformity 

in the number of magistrates before whom the various offeDBes were 

tried. Third, there waa no uniformity governing appeals to courts with 

juries. Offenses that could be tried by a magistrate without a jury 

differed from colony to colony in kind and amount of penalty which could 

be imposed: "The number of offenses ••• which did not have to be tried 

\ «
by a jury varied in the colonies from 60 to 180." .llthough most of the 

crimes cOIlBidered "petty" at the common law were minor, some violations 

U 1bid., 140. 

4~elix Frank:furter and Thomas G. Corcoran, "Petty Federal Offenses 
and the COIlBti tutional Guarantee of Trial by Jury," Harvard Law Review, 
XXXIX (1926), 922-925; Hanbury, English Courts, 123; Joiner, Civil Justice, 
178-179. 

43Summary proceeding: '~ proceeding by which a controversy is 
sattled, case disposed of, or trial conducted, in a prompt and simple manner, 
vi thout the aid of a jury, without presentment or indictment, or in other 
respects out of the regular course of the common law." Henry Campbell 
Black, Black's Law Dictionary, (4th ed. St. Paul, Minnesota: West Publishing 
Company, 1957), 1369. 

44"Note,1\ Georgia Law Journal, XVIII (1930), 374,376. 
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bordered closely on serious offenses,45 and some offenses triable 

vi thout a jury had punishments up to one year in priBon. 46 
" 

After the colonies became independent states, trial by jury was 

embodied in their several constitutions. Under the Articles of 

Confederation, the states were free from central control and, therefore, 

their varied colonial practices relative to jury trial continued. To 

prevent local customs from being offended, only the most general statement 

wi th regard to jury trial could be included in the Constitution framed 

in Philadelphia. 47 Actually there was little debate on including a 

general provision protecting jury trial in criminal cases in the 

Constitution. The three major plans presented to the Convention included 

references to jury trial in criminal procedure. 48 The Committee on 

Detail embodied theBe proposals into Article XI, Section 4, of the first 

draft and reported it on Monday, August 6, 1787: 

The Trial of all Criminal offenses (except 
in csaes of impeachments) shall be in the State where 
they shall be committed; and shall be by Jury.49 

45Frankf'urter and Corcoran, "Petty Offenses," Harvard Law Review, 
XXIll, 9Z7. 

46Ibid., 932-33. 

47Ma.x Farrand, The Records of the Federal Convention 1787 (NeYI:!:i 
~' 

Haven: Yale University Press, 193'0, III, 616, 626, 600; II, 571, 601; Caleb 
P. Patterson, "Jury System," Southwest Political ~ Social Science 
Quarterly, IV, 221, sa cited in ~ System, ed. Julia Johnson (Vol. V, 
No.6, lbe Reference Shelf, New York: H.W. Wilson Co., 1928). 

48Farrand, Recorda, III, 616, 626, 600. 

~1 49James Madison, ~ Debates in the Federal Convention of 1787 
Which }~amed the Constitution of the United States of America, ed. Gaillard 
Hunt and James Brown Scott (Ne;-York: Oxford University Press, 1920), 344. 
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On Tuesday, August 28 this section was amended &8 follovS1 

The trial of all crimea (except in cases of 
impeachment) shall be by jury, and such trial shall .' 
be held in the State vhere the said crimes shall have 
been comm.1 tted; but when not committed wi thin any 
state, then the trial shall be at such a place or 
places as the Legislature may direct. 50 

There was no real debate on this amendment - its purpose was to provide 

for trial by jury offenses committed out of any state. Those delegates 

who were dissatisfied. wi th the section objected to the absence of a 

51provision for civil jury trials. Roger Sherman felt the state 

declaration5 vere sufficient on this point,52 but moved that a Bill of 

Rights be drawn up. The motion vas defeated. Section 4, as amended, 

was sent to the Committee on Style, which incorporated it into the 

Article III, Section 2, Clause 3 of the Constitution. 53 Elbridge Gerry 

vas still not satisfied and lIIoved to annex to the end, "And a trial by 

jury shall be preserved &8 usual in civil cases." Nathaniel Gorhaa 

50Ibid., 4TI. This change !rom "criminal offenses" to "crimea"
 
was latar explained by the Supreme Court:
 

If the l~ had remained 'criminal offenses,' 
it might have been contended that it meant all offenses of 
a criminal Il&ture, petty &8 well as serious, but when the 
change was made from 'criminal offenses' to 'crimes,' and 
made in the light of popular understanding of the meaning 
of the word 'crimes,' ••• it i8 obvious that the intent 
was to exclude from the constitutional requirement of a 
jury the trial of petty criminal offenses. Schick v. U.S., 
195 u.s. 65, 70 (1904). -- 

51 ' 
Ibid., 556-557. 

52Ibid• 

53 7~., 5 2. 
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replied that the constitutional provisions on jury trial were 80 different 

in different states that such a clause was difficult. 54 Thus, the " 

debate on the jury provision in Article III was ended at the Convention. 

Article III, Section 2, Clause 3 guaranteed an individual trial 

by jury in federal courts .QBJ.:r and was not applicable to the states. The 

debate which occured on Article III was caused by the differences of 

opinion 8IlIong the delegates as to hoY a jury trial provision should -be 

stated. Each state had certain ideas on the protection of trial by 

jury. As the delegates returned to their respective states they were met 

wi th much more debate than they had had at the Convention. The states 

wanted more specific requirements on jury trial, especially a vicinage 

requirement. The delegates fi'om the Convention vere faced with the task: 

of explaining the general nature of Article III to the state conventions. 

James Madison explained the provision as he spoke 'before the Virginia 

Convention in June, 1788: 

The trial by jury is held as sacred in England 
as in America. There are deviations of it in England: 
yet greater deviations have happened here since we 
established our independence, than have taken place 
there for 8 long time, though it be left to the 
legislative discretion. It is a misfortune in any case 
that thie trial should be departed from, yet in some 
cases it i 8 necessary. I t must be, therefore, left to 
the discretion of the legislature to modify it according 
to circumetances. 55 

54Ibid • 

55James Madison in the Virginia Convention, June 20, 1788 from 
Robertson, Debates of th! Convention of Virginia, 1788 (2 ed. 1805), 
m-382 as quoted in Farrand, Records, III, 332. 
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Richard D. Spaight met similar questions at the North Carolina Convention 

in July, 1788: 
" 

It was impossible to make any one uniform 
regulation for all the states, or that would 
include all C6Bes where it would be necessary. It 
was impossible, by one expression, to embrace the 
whole. It was therefore left to the legislature 
to say in wat cases it should be used • • • • 56 

James Wilson answered similar questions for a meeting of citizens in 

Philadelphia when he said "The Ca8es open to 0. jury differed in the 

different states; it was therefore impracticable on that ground, to have " 

the trial by jury and was persuaded that "Congress might hereafter make 

provision more suitable to each respective state •••• "58 Maclaine 

made a general rule. "57 James McHenry expressed the reluctance to limit ~, 
:1 
;~ 
(I'~ 

~ 

in the North Carolina Convention explained that the Article III jury ~ trial provision was debated but not changed because it was felt that "the 

rule could not have been drawn more narrowly without changing the rule of 

some states.59 The delegates could not agree on what form a more ~ 
specific jury trial provision should take. 

5~chard D. Spaight in the North Carolina Convention, July 28, 
1788 from Jonathan Elliot, ed., The Debates 1a the Several ~ 

Conventions ~ the Adoption ~~ Federal Constitution (Philadelphia: 
J. B. Lippincott Company, 1836), IV, 119-120. 

57James Wilson, "Address to a Meeting of the Citizens of 
Philadelphia," October 6,1787, from P. L. Ford, Pamphlets.2!!. the 
Constitution, 157-159 a8 quoted in Farrand, Records, IV, 101. 

58James HcHenry Before the Maryland House of Delegates, 
29, 1787 as quoted in Farrand, Records, III, 150. 

November 

59r~claine in North Carolina Convention, 
Conventions, IV, 175. 

from Elliot, State 



38 

The states were still not satisfied with the jury trial provision 

of Article III and preferred the addition of amendments protecting the 
" 

rights of the individual against federal encroachment. A.t the time of 

the ratifying conventions, many of the states concerned with this matter 

began to urge amendments to the document to facilitate its passage. 

Among other rights demanded, seven states asked for jury trial in civil 

cases, five for jury trial of the vicinage, and four for a speedy and., 

60public trial to be added in the form of amendments. James l'ladison 

accepted and formulated these demands into several propositions, three 

referring to criminal rights. The strongest proposal provided that 

n • No State shall violate trial by jury in criminal cases. ,,61 

This proposal was eliminated by the Senate but there is no record of the 

debate. 62 
As the Supreme Court in Duncan points out: "This is relatively 

clear indication that the framers of the Sixth Amendment did not intend 

60Edward Dumbauld, ~ Bill of Rights and What It Means Today 
(Norman; University of Oklahoma, 1957), 33. 

61Francis N. Thorpe, The Constitutional HistoFI of the United 
States (Chicago: Callaghan and Co., 1901), II, 245. This Article 14 
was to be inserted into the body of the Constitution in Article I, 
Section 10 w!uch imposed restrictions on the states. Not until some time 
later did 11adison yield to the insistence that the ~Dendments be appended 
to the Constitution. 

62Senator rlaclay of Pennsylvania, principal source of Senate 
debate, was absent the week of September 2 and, therefore, the debate on 
jury trial provision is not known. Heller, Sixth Amendment, 31. 

~ 
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its jury trial requirement to bind the States. "63 The House accepted 

most of the Senate's amendments, but the Conference Commi ttee added an ,. 
"impartial jury of the State and district wherein the crime shall have 

been commi tted •• " A letter from r~son to Edmund Pendleton 

identified the jury trial provision as the principle stumbling block. 

"The truth is that in most of the States the practice is different, and 

hence the irreconciliable difference of ideas on the subject."64 In 

framing the Sixth ~endment the delegates had to provide maximum 

" protection against the federal government and. frame a jury trial provision 4 

which would be agreeable to all the varying practices in the states. The 
.," 

Sixth Amendment \lias thus proposed to, and ratified by, the states, minus 

Madison's prohibition against the states, and. with the Conference	 
~ 

,~ 

0,Commi ttee' s addi tioD concerning the nature and selection of the jury:	 
.,

.. ~ 

In a criminal prosecution, the acCused shall 
enjoy the right to a speedy and public trial, by an 

•• 
"-,impartial jury of the State and district wherein the	 ~ 
~crime shall have been oommi tted, which district shall
 

have been previousl1 ascertained by law, and to be
 
informed of the nature and cause of the accusationi
 
to be conf'ronted vi th the vi tneases against him; to
 
han compulsory process for obtaining witnesses in
 
his favori and to have the assistance of counsel for
 
his defense.
 

Obviously the states were concerned with protecting their own 

special laws and praotices on jury trials, but, also, with protecting the 

63391 u.s. 145, 153 (1968) • 

. 64James Madison, Writings, V, 424, ed. Gaillard Hunt (New York: 
Putnam's and Sons 1900-1910) as quoted in Heller, ~ Amendment, 33. 
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individual againat arbitrary action from the federal government. 

Ratification of the Constitution as amended indicated the general 

acceptance of the principles therein. But what bearing did the new 

provisions have on the Statea? Article III, Section 2, Clause 3 and 

the Sixth Amendment were guarantees for the individual against the 

federal government and did not restrict the states. 65 A.1 though the 

"supreme law of the land" clause in the Constitution prohibited confliet 

of state laws with the Constitution, this W8,8 only a general negative 

restriction. Article III and the Sixth Amendment were specific positive 

restrictions aga1Mt the federal government. For the period before the 

adoption of the Fourteenth Amendment, no case arose involving a conflict 

of state jury trial laws with the Constitution. Thus, according to the 

courts, the states had complied with the Constitution. 

66..uthough all the states did not have bills of rights, the 

consti tutions of all states had provisions protecting jury trial or the 

"law of the land, It and sometimes both. The term "law of the land, II 

men first used in the Magna Carta, probably meant the established law 

65Mccart , In:.& EI.~, 12; William O. Douglas, We ~ Judges_ 
(New York: Doubleday and Co., Inc., 1956), 390; William Anderson The Nation 
and ~ states, Rivals .2!. Partners? (rlinneapolis: University of Hinnesota 
Press, 1955), 88j Dumbauld, Bill of Rights, 132j William J. Brennan, Jr., 
"The Bill of Rights and the States," in The ~ Rights, ed. Edmond Calm 
(New York: The Macmillan Co., 1963), 79-80; Morris 1. Blooll13tein, Verdict: 
~~ SYstem (New York: Dodd, Mead and Co., 1968), 26-27; Moschzisker, 
Trial .!?I. Jury, 267J Francis X. Busch, Law and Tactics !.a. ~ Trials 
(Indianapolis: Bobbs-Merrill Co., Inc., 1949), 22-23. 

6~bauld, Bill of Rights, 41. 

I~ 



41 

of the kingdom, in opposition to the civil or Roman law. By 1789 it was 

generally regarded as JIleaning general public laye binding on all members 
.' 

of the community. It meant due process of laY warranted by the state 

const! tution, by the cotumon lay adopted by the const! tution, or by 

67
statutes passed in pursuance of th8 constitution. These state 

provisions provided that liberty or property would not be interferr~ 

vi th except by the "laws of the state"--Connecticut-, or by the "law 

of the land"--Maryland and North Carolina-, or the "law of the land or 

the judgment of his peers"-Pennaylvania, Virginia, Vermont, South 

68
Carolina, Massachusetts, and New Hampshire. Twenty-three of thirty-six 

state C01l8ti tutions written prior to the Fourteenth Amendment provided 

separate protections for jury trial as "inviolate. n69 Other states 

provided for protection of impartial juries-Louisiana, Oregon, Tema-

or a "jUI"'lJ of the viciIJ.B8e"-Maine-or that trial by jury shall remain sa 

70"heretofore"-Delaware. Of these first constitutions only Nebraska made 

a:ny limitations on jury trial to alloY the legislature to decreaso juries 

67Black:, Dictionary, 1032.
 

68

Thorpe, ~ Coneti tutiona, 569, 1687, 1821, 2455, 3m; Taylor, 

Due Process, 13-14. 

69Thorpe , ~ Constitutions, 98, 269, 391, 538, 665, 785, 981, 
1124, 1180, 1274, 1931, 1992, 2034, 2163, 2349, 2402, 2653, 2910, 3224, 
3427, 4077. 

70 
~., 1442, 2999, 3548, 1647, 569. 
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71to less than 12 in inferior courts. The term "law of the land, II or 

"due process," referred to the procedure in criminal cases, that is, the 
" 

legislator had to uae those methods of procedure which were known to be 

the "law of the land."72 Due proceeD of law had no significant 

aubetantive meaning until attar 1850.73 

The Supreme Court did not restrict the states in matters 

involvi.ng jury trial and due process before the Fourteenth Amendment • 

.uthough this was a period of nationalism in American history, it was 

also a period of s9CtionaliBDl and states' rights when the Supreme Court 

had not exercised its full power in restricting state action in the area 

of civil liberties. The states could administer civil liberties as they 

wanted. Left to their own devices, the states' administration of criminal 

processes was subject to the discrimination which was t~ place in 

moat of the states against the Negro slave-he was denied the right to 

trial by jury as he was all other civil rights. 74 Article 107 of the 

Consti tution of Louisiana of 1845, which guaranteed a speedy public trial 

71 9.!.Mi., 234 • 

7~ward S. Corwin, "The Doctrine of Due Process of Law Before 
the Civil War," Harvard Law Review, m:v (19U), 366, 373. 

73See Wynehamer v. New York, 13 N.Y. 378 (1856); Dred Scott v. 
Sandford. 19 How. 393 (1857T;:H~ v. Griswold, 8 Wall. 603(1870). 

74united States v. Scott, Fed. Cas. No. 16, 240 b (1851); State 
v. Moss, 47 N.S. 66 (1854);D;;;;11 T. ~ 11 Miss 592 (1844). -
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by an impartial jury of the vicinage, 'Was deemed not applicable to 

slaves. 75 Fugitive slaves were returned to service without provision for 
" 

trial by jury.76 Earlier cases showed mora freedom in granting rights to 

the Negro, but the later cases cited above illustrate the increasing 

pressure the "hi te men felt from slave revolts and the abolitionist 

movement. For example, earlier a Louisiana case declared that slaves 

charged wi th capi tal crimes were entitled to an impartial jury,T7 and .> 

in Kentucky, a statute by which persons of color were compelled to leave < 

'I: 

the state vi thout trial by jury vas declared unconstitutional. 78 "I: 

":1 

Nevertheless, as the Civil War drew closer, the discrimination against 

the Negro grew increasingly mora obvious, especially as the , 

~I 

aboli tionists began to capitalize on the state of the Negro slave. These :~: 
~~'l 
"'~~ 
I~! 

inequali ties eventually resulted in the framing of the Fourteenth ~I 
"l~ 

Amendment to protect the freed slave from arbitrary state action. ~,j 

I,'l 

State cases confirmed the belief that Article 3, Section 2, Clause ~11 
.~ 

3, and the Sixth Amendment applied to the federal government Only,79 and 

75State v. Dick, 4 La• .Ann. 182 (1849). 

76In re Sims,--- 61 Mass. 285 (1851). 

TIState v. George, 8 Rob. 535 (1844). 

78Doram v. CommonweaJtil, 31 Ky. 331 (1833). 

79Territory v. Hattick, 2 Mart. 88 (1811); Jackson v. Wood, 2 
Cow. 819 (1824); ~ v. People 2 Cow. 815 (1824). --.... 
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that states could restrict the use of trial by jury.80 State use of jury 

trial was decided on the basis of common law. State cases unanimously 

agreed that the const! tutional requirements of jury trial, that the 

right "shall remain inviolate," did not confer the right where it did 

81 
not exist before the adoption of the state constitution. A caae in 

New York held that the Conati tution of 1846 did not lim! t or restrict the 

authority of the legislature to legislate in respect to the right of 

82
trial by jury, except only that the particular right was guaranteed.

Indiana allowed the legislature to prescribe trial by jury in cases where 

83the state conati tuUon did not guarantee a jury. The applioation of 

jury trial was based on the accepted common law on jury trial at the 

adoption of the constitution. Several general principles may be drawn 

from state decisions on the common law of jury trials. The federal courts 

followed the same basic principles of common law on the jury as did the 

state. 1'he Supreme Court has decided on several occasions that the right 

to trial by jury guaranteed in the federal courts by the Conati tution 

~urin v. Martinez, 5 Mart. 432 (1818). 

81Tims v. State, 26 Ala. 165 (1855); ROBS v. Irving, 14 Ill. 171 
(1852); ~ v. Mis§issippi Cent. !. Co., 36 Miss. 300 (1858). 

82walker v. People, 32 N.Y. 147 (1865). 

83Lake Erie, !. 8: St. L. li. Co. v. Health, 9 Ind. 558 (1857). 
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referred to a jury as it was knOlffi in common lav at the adoption of the 

ConsUtution, thAt is a jury of twalve,84 issuing a unanimous verdict, ~5 
86

and excluding the right of trial by jury in petty offeIlBes. These 

requirements unquestionably were the common lavon jury trials. Io"'irst, 

there vere certain types of courts which did not generally give jury 

trials, and these courts were to continue trying criminals vi thout 

87juries. Nev offenses created by statute since the adoption of the 

Const! tution were left to the legislature to determine the granting of the 

88
jury trial right. Offenses which existed at the time of adoption of 

each constitution ....ere granted jury trials on the basis of their status 

89at the time. As previously discussed, "petty" offenses were not 
~ , 

84Thompson T. Utah, 170 U.S. 343 (1898); Patton v. U.S., 281 U.S. 
276 (1930). 

85Thompson v. Utah, 170 U.S. 343; Patton v. ~., 281 U.S. 276~ 
Si~r v. ~., 380 U.S. 24 (1965); Andras T. ~., 333 U.S. 740 (1948). 

86Callan v. Wilson, 127 U.S. 540 (1888); Schick v. U.S., 195 U.s. 
65 (1904); District of Columbi~ v. Colts, 282 U.S. 63 (1930;;-District of 
Columbia T. Clawans,-300 U.S. 617 (1937); Chetf v. Schnackenberg, 384 TI:S. 
373 (1966). This common lav accepted and applied in the federal courts 
should not be confused vi th the issue of eliversi ty cases at common law. 
For this problem see Swift v. !yeon, 16 Pet. 1 (1842) and Erie R.R. v. 
Tompkins, 304 U.S. 64 (1938). ' 

87Thompson ~~, 47 N. C. 313 (1855); Commissioners v. 
Seabrook, 2 Strobe 563 (1848). 

88Time v. State, 26 Ala. 165 (1855). 

89Caldwell v. Commonwealth, 2 Ky. 129 (1802); Carson v. Commonwealth, 
8 Ky 290 (1818); State v. Paul, 5 R.I. 185 (1858) • 
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90granted jury trials. Some cases designated only capi tal or infamous 

crimes 8.fI deserving of jury trial. 91 Juries at COmmon law always 
II 

92 93consisted of 12 men, no more, no leea. 94 The verdict of the jury 

had to be unanimous. 95 Except with regard to the Negro, the state courts 

evidently supported the jury trial provisions of the state consti tution.a 

and the basic common law requirements of a jury. 

'l.'he states continued to administer trial by jury as they saw 

fi t vi thout federal interference. The landmark ca.ae before the adoption 

of the Amendment to deny federal author! ty over the states in civil 

liberties, specifically the application of the Bill of Rights to the 

96states, was Barron v. Baltimore. The Barron case was the first case to 
, " 

present the question of the application of a provision of the Bill of 

Rights to a state. The City of Ba1 timore made street improvements which 

~• 
~ 
~90See notes 42-46 supra. 

9~rPle v. Fi sher, 11 How. Prac. 554 (1855); Murphy v. People, 
2 Cow. 815 1824). 

92 (Brown v. State, 8 Blackf. 561 1847); Clark v. Q!.h of Utica, 
18 Barb 451 (1854); Lamb v. Lane, 4 Ohio St. 167 (1854); May v. Milwaukee 
! M.R. Co., 3 Wis. 2!9T1854r:

93whitehurst v. Davis, 3 N.C. 113 (1800). 

94nenman v. Baldwin, 3 N.J. Law 945 (1812). 

95State v. Moss, 47 N.C. 66 (1854). 

967 Peters 243 (1833). 

";., 
, ,~ 

" 
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destroyed the commercial use of a vharf. Barron alleged that this action 

upon the part of the city vas a violation of the clause in the Fifth 
" 

Amendment that forbade taking private property for publio use vi thout 

just compensation. HiB contention vas that this Amendment, being a 

guarantee of individual liberty, ought to restrain the states as well as 

the national government. Chief Justice Marshall decided that the Bill 

of Rights did not operate against state power, only federal pover. 

!=Y.arahall continued, 
, , 

The po....ers they conferred on this government I .~ 

were to be exercised by itself; and the limitations 
on power, if expressed in general terms, are 
naturally, and, ve think, necessarily, applicable to 
the government created by the instrument. They 
are limitations of pover granted in the instrument ,',

I'j

'..i teel!; not of distinct governments, fr8ll1ed by 
" 

different persons and for different purposes. 97	 
"~ 

:;\~ 
I, ~,., 

Some claim the specific intention of the fremers of the Fourteenth	 '" 
,,~ 

,
Amendment vas to reverse the constitutional rule that the Barron case had " 

'~ 

announoed. 98 In theory the Fourteenth Amendment destroyed this freedom 
11 

of the states to administer justice vi thout reviev from the federal 

government. 

977 Peters 243, 247. 

98Justice Black, in dissent in Adamson v. California 332 u.s. 
46, 68 (1947). 
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CHAPTER IV 

JJ>OPI'ION OF 'rIlE FOURTEENTH AMFlliDNENT 

.1!ter the Barron decision the states had the Supreme Court's 

sanction for a thesie they had long held, that the Bill of Rights did 

not apply to the states. But this lack of constitutional authority was 

short-lived as the Fourteenth Amendment was soon added to the 

Consti tution. By this Amendment the states were forbidden to abridEe 

the "privileges and immunities" of citizens, deprive a person of "life, 

IIberty, or property, without due process of law," or deny any person 
" 
~the "equal protection of the laws." The important unanswered question 

vas how would the Supreme Court interpret these phrases and the inten~on " ~~ 
I,'.,

of the framers of the .Amendment? In theory the Fourteenth Amendment 

contained a new authority for the federal government to control the 

states although the mere addition of authority might not immediately 

effect any chan8e. 

One of the theories in answer to this question comes from Justice 

Black who concurred in Duncan T. Louisiana. Black' B contention was that 

one of the chief purposes of the first section (the three phrases quoted 

above) of the Amendment was specifically intended "to make the Bill of 

lRights ••• applicable to the States... This total incorporation theory 

lAdamson v. California, 332 U.S. 46, 71 (1947). 
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would, thus, make the Sixth Amendment, along with the other seven, 

binding upon the states after 1868. In this w~, Black believed, the 
" 

frB..lllers of the Fourteenth Amendment intended to reverse the constitutional 

rule of Barron v. Baltimore. In Duncan v. Louisiana Black referred to 

his study of the adoption of the Fourteenth Amendment, which he had 

expressed in full in the earlier case of Adamson v. California. Black's 

view of total incorporation is far from accepted, and has never been 

approved by a majority of the Supreme Court. Therefore, to discover the 

intention of the first section of the Fourteenth Amendment, one must 

look to the process of adoption in 1866. The only three sources to have 

discussed the adoption of the first section fully are Justice Black, 
lil 

Charles Fairman and William Crosekey. The debate between Fairman and :·1 

", 
·~i. 

Crosekey 1s far more comprehensive than any of the United States Supreme 'l 
,"

'.
Court cases on this point and mus"\ be examined. ,j 

" 

~ The genesis of the Fourteenth Amendment began with the Civil 
~ 

Rights Rill of 1866 which was an attempt by the Radicals to extend federal 

guarantees over Negro civil rights. Hany conservatives pointed out that 

placing private rights under federal jurisdiction might be considered a 

violation of the rights of the states because the control of private 

rights had always been reserved to the states, and the express or implied 

powers of Congress obviouely did not include such a power. Senator 

'l'rumbull and other Radicals defended the guarantee of the Civil Rights 

Bill as consti tutional under the Thirteenth Amendment. A.l though some 

Congressmen atill objected and President Johnson vetoed the bill, Congress 

passed the bill into law over his veto. Meanwhile the Joint Committee on 
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Reconstruction was studying the entire	 problem of Reconstruction and, 

after Bome opposition from the Senate,	 reported on April 30, 1866, what" 

2 was to become the Fourteenth Amendment. 

It is at this point that the studies of Black, Fairman, and 

Crosskey begin. All three studieB revolve around the two major exponents 

of the proposed amendment, Representative John A.. Bingham of Ohio and 

Senator Jacob Howard of Itrichigan. All three sources agree that Bingham'" 

was the author of the crucial first aection of the amendment. Here, 

however, the works begin to diverge. Justice Black: explained that 

:Bingham upheld the amendment as a grant of power to Congress to 

punish officials of States for violation 
of ••• the oaths enjoined upon them by their i~ 

.Consti tution • • •• '-ihat more could have been	 , 
,added to that instrument to secure the	 enforcement 

,1i

)
of these provisions of the bill of rights in every ., 

State, other than the additional grant of power 
~ 

will. ch ve ask thi s day?3 
~ 

Black further described the intention of Bingham and other congressmen to ~ 

support the Amendment to make the Bill of Rights applicable to the states. 

In other vords, Black contended that Bingham wanted the Amendment passed 

to make the Bill of Rights applicable to the states, for vi thout such an 

amendment the Civil Rights Bill had. no constitutional basis. Senator 

Howard introduced the Amendment into the Senate and explained the first 

section as a general prohibition upon all the states to prevent 

2Alfred H. Kelly and \Vlnfred A. Harbison, The American Consn tution, 
Its Origins ~ Development (New York: W.W. Norton & Company, 1963), 
458-461. 

3~. Globe, 39th Cong., 1st Sess. (1865) 1009, as quoted by 
Justice Black in Adamson v. California, 332 U.S. 46, 96-97. 
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abridgment of the privileges and immunities of the citizens of the United 

,States. , 

To these privileges and immunities, whatever 
they may be-for they are not and cannot be fully 
defined in their entire extent and precise nature
to these ahould be added the personal rights 
guaranteed and secured by the first eight amendments 
of the Constitution; such as ••• the right of an 
accused person • • • to be tried by an impartial 
jury of the vicinage.4 

Justice Black held that newspapers of the day reported the Amendment 

embodied the Civil Rights Bill and gave Congress the power to define and 

secure the privileges of ci tizena of the United States. In 1871 Bingham 

further expressed his belief that "these eight articles • • • never were 

lim.i tations upon the power of the States, until made so by the 

fourteenth amendment. 115 Black ended his study by citing several Supreme 

Court cases which to him indicated a belief that the Fourteenth Amendment 

6 
was an application of the Bill of Rights to the States.

In reply to Black's theory in AdamsonJ Charles Fairman, of 

Stanford Univerei ty, wrote an article containing his views of the actions 

of the 39th Congress. 7 Fairman admitted that Representative Bingham 

4~. ~, 39th Cong., 1st SeS8. (1865), 2765 as quoted in 
Adamson v. California, 332 U.S. 46, 105-106. 

5Cong• ~, 42nd Cong., 1st Sess. (1871) App. 81, 83-85 as quoted 
in Adamson v. California, 332 u.s. 46, 115. 

6See walker v. Sauvinet, 92 u.s. 90, 92 (1875) (dissenting opinion); 
O'Neil v. Vermont, 144 U.S. 323, 337 (1892) (dissenting opinion) as cited 
by Justice Black, dissenting opinion, Adamson v. California, 332 u.s. 46, 
96-123 (1947). 

7Charles Fairman, "Does the Fourteenth Amendment Incorporate the 
Bill of Rights? The Original Understanding," Stanford Law Review, II 
(1949), 5. --

I ~ 
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viewed section 1 as giving power to Co~eBs to make the states obey the 

Bill of Rights. But Fainnan contended that Bingham had misread Barron, 

that the Bill of Rights were, in Bingham's words, "enjoined" upon state 

officials and that the Amendment was just added power to Congress to 

enforce the rights. Fairman then became confusing M he mixed the 

privileges and jmmmi ties clause and the equal protection clause, a 

clause Black did not deal with. All the members of Congress did not 

understand Bingham, as illustrated by the fact that shortly before the 

vote was taken on the Amendment, one Representative insisted he still 

did not know what the effect the privileges and immun.:1. ties clause would 

be. Fairman added an evaluation of the ratification of the amendment in 

the state legislatures and concluded that had they understood they vere 

fastening the Bill of llights to themselves, they would have made their 
" 
~own lavs and constitutions conform to federal standards. Specifically ., 
~ 

t 
~ 

on this point, Fairman examines the state provisions on jury trial and 

finds that many states had consti tutiona or laws inconsistent with the 

Bill of Rights. Fairman concluded that a failure to notice this 

inconsistency showed that many legislatures did not realize the 14th 

Amendment was meant to incorporate the Bill of Rights. Thus, this failure 

by contemporaries to refer to the incorporation doctrine showed that no 

8incorporation was intended.

Professor William W. CrosSkey, of the University of Chicago 

Law School, wrote a lengthy reply in 1954 to Fairman1s views of the 

8mi. ,}4., 66-70, 80. 
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9Fourteenth Amendment in Congress. Croaskey stated that Bingham and 

Howard unders tood the privileges and immuni ties clause of Article IV, 

Sec. 2 of the original Constitution, as if i t read~ "The ci tizane of each 

state Shall be entitled to all privileges and immunities of citizens 

of the Dni ted States in the several states." (emphasis in the original) .10 

This was the "common fBi th" of the Republican Party to which they 

11belonged. Even though "of the United States" did not appear in the 

original Constitution in the privileges and i.mmun1 ties clause of Article 

IV, Sec. 2 (which Bi~am calle the interstate privileges and illllllUDi. ties 

clause), Crosskey said Bingham read the clause that way, as if' it had an 

ellipsis in it, to unders tand the privileges and 1mmuni ties gusrantee. 

Bingham and other representatives viewed thie interstate privileges and 

immuni ties clause as protecting a citizen against his own state' B 

legislation, Crosskey contended, although the clause had generally been 

interpreted only to prevent diecrimination against intersta.te travelers. 

Crosskey explained Bingham's conflict with the Barron decision by pointing 

out that Bingham and others felt this decision wrong and politically 

motivated to protect slavery. Crosskey showed that Bingham thought the 

interstate privileges and immunities clause already included the Bill of 

9Wi11iam \tI. Crosskey, "Gharles Fairman, 'Legislative History,' 
and the Constitutional Limitations on State Authority," University of 
Chicago Law Review, XXII (1954), 1. 

lOIbid., 12. 

llIbid., 11 and 26. 

t~ 
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Rights, and the Fourteenth Amendment vas only to give Congress the power 

to enforce those privileges and immunities. Crosakey discussed the equal 
" 

protection clause, as did Fairman, but this wss only secondary. He also 

mentioned newspaper articles, but felt they were of little consequence. 

However, he agreed with Fairman that some people were unaware of Bingham's 

intent to incorporate the Bill of Rights into the Fourteenth Amendment. 12 

Comparing the views of these three major works wi. th the debates 

in the Congressional Globe of the 39th Congress, parts of each " , 
" 

interpretation are found to be accurate. Justice Black's coverage is the 

lightest of the three. Neverthelees, several of bis basic contentions 

appear to be correct. Bingham ill intend the Amendment as a grant of 11 

13 
power to Congress to enforce certain rights. Fairman was in error when "• 

'~ 

he claimed that Bingham vas contused on the interpretation of Barron T.	 ..II.. 
Bal timore. One representative took the position that the Bill of Rights	 J 

..•
~ 

already applied to the states, and Bingham answered in the negative, a 
ci ting the Barron decision to	 the House as a denial of federal authority 

14to enforce the Bill of Rights. Thus, he concluded that the Fourteenth 

Amendment vas necessary for enforcement. Apparently, Fairman misinterpreted 

Bingham's emphasis on enforcement by Congress, as a belief by Bingham that 

the Bill of Rights already applied to the states but had not bean so 

12Ibid., 113-119. 

13QQllir. ~, 39th COl18., 1st Sess. (1865) 1009.
 

14 (
~. ~, 39th Cong., 1st	 Sesa. 1865) 1090. 
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enforced. After Bingham had cited the Barron decision he followed with 

the following question and reply: 

Is the bill of rights to stand in our
 
Consti tution hereafter, as in the past five years
 
wi thin eleven states, a mere dead letter? It i9
 
absolutely essential to the safety of the people
 
that it should be enforced. 15
 

J. more appropriate conclusion would be that BiD8ham did not believe that 

the Barron decision wu proper md that the Fourteenth Amendment would 
'I,! 

help Congress enforce rights which should rightfully, despite a Supreme	 "'\
," . 

l.,l" 

16
Court decision, be protected against state violation. When Bingham 

stated that the "eight articles" were "never" lim!taUona upon the states 

"until the adoption of the Fourteenth Amendment, he could have meant that	 'I:~ 

.li!~ 

"in practical terms, without enforcement pover, the rights had never been	 '".. 
'.. 

17	 
I'~ 

\'Irprotected against the states. Crosskey'a contention that Bingham's	 'l
... 

theories were the "common fa! th" of the party was not an entirely accurate	 II .. 
"~ 

statement. No other member of Congres8 spoke of an alleged ellipsis in ~ 

the inters tate privileges and immunities clause and one author explains 

that "of the United States" could have meant merely "whose" privileges 

l5Ibid • 

16Bingham interpreted Barron as denying Congress the power to 
enforce the Bill of Rights because these rights were interpreted at! 

protections against the federal government only. Ibid., 1090. Whether 
he felt the rights were applicable to the states is impossible to determine 
from his statements in Congress before 1871. 

l70ne author explains this apparent contra.diction of this statement 
in 1871 with 1866 statements by saying that Bingham presented his original 
draft under the mistaken belief that the Bill of Rights was already binding 
and revised the wording when (by 1871) he learned it must be made binding on 
them. Irving Brant, The Bill of Rights, Its Oritn and Meaning, 
(Indianapolis: The Bobbs-Merrill Co., Inc., 1965 , 333. 
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would be protected, and not llmi ted to the nature of the privilege 

18
covered by the clause. 

Al though Bingham' a incorporation might have 'been debatable, since 

he did not actually speak of incorporation \mtil after the Amendment waa 

adopted, Senator Howard's introductory speech to the Senate was 

unmistakable. He simply added the first eight amendments to the 

privileges and immunities in the first aection of the Fourteenth Amendment~19 

In Howard I s list of privilee;es and immuni ties he included the right to be 

tried by an impartial jury of the vicinage.20 This, however, was not the 

first time that a jury trial was held to be a guaranteed right by a member 

of Congress. In 1861, Bingham himself had denounced a fugi tive elave law 

amendment as unconsti tutional because it Ie t a commissioner, no t a jury, 

21decide whether a Negro was a fugitive slave. During the debates on the 

readmission of certain Southern States in 1868, a Democrat protested that 

one of the new state constitutions infringed the right of trial by jury. 22 

Senator Fowler suggested in 1870 that the right to trial by jury waa a 

18
Alfred Avins, "Incorporation of the .Bill of Rights," Harvard 

Journal .2!!. Letdslation, VI (1968), 1, 15. 

19See supra, note 4. 

~ 
~. ~, 39th Cong., 1st Sess. (1866), 2765. 

21Ibid., 36th Cong., 2d Sess. (1861), App. 83, in Avina, "Incorporation, II 
Harvard Journal .2!l Legialation, VI, 23. 

22Ibid., 40th Cong., 2d (1868), 2448. 
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,~ 

privilege of citizenship.23 In Bingham's speech in 1871, he pointed out 

that before the Fourteenth Amendment a state could deny any citizen the 

right of trial by jury, and it was done, but after the Amendment, Congress 

24had the power to enforce this right upon the states. The most 

convincing evidence .of incorporation is found in a speech by Representative 

William Lawrence from Ohio. Lawrence argued in 1871 that when land was 

taken for the purpose of building schools, it was unconstitutional to 

have the value determined by a commissioner. The value must be 

determined by a jury. 

• • • Doubts have been entertained on this 
subject prior to the adoption of the fourteenth 
article of amendments to the Constitution, and there 
was [sic] ButhOri ties to show that a jury trial was 
not a matter of right. • • • But since the adoption 
of the fourteenth article, it may well be 25 
maintained that a common-law jury trial is secured. 

Thus, the debates in Congress, both during and after the adoption of the 

Fourteenth Amendment, contain considerable evidence for the incorporation 

theory among legislators. These legislators especially included trial 

by jury as a privilege which was neceseary to due process. 

Black, Fairman and Crosskey all agreed that the idea of 

23Ibid ., 41st Cong., 2d Sess. (1870), 515. 

24Ibid., 42nd Cong., 1st Sess. (1871), App. 84-5. 

25Ibid., 41st Cong., 3rd Sess. (1871) 1245. 

!~: 
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incorporation was not published widely in the newspapers and the first 

section to the Amendment did not attract much public interest. 26 The 

first section, naturally, did not get much publicity. To the people its 

intention was partially to give Congress power to enforce the interstate 

privileges and immunities clause which was already in the original 

Constitution. Furthermore, Sections 2 and 3 Yere of more importance to 

the public aa they dealt vi th the more specific vi tal issues of .' 

representation and status of former confederate leaders. They were the 

parts which interested the public. The average oitizen, reporter, and 

sometimes judge, was not likely to go to the COngressional ~ and read 

through the volumes of debate on the Amendment to determine exactly what 
I~ 

the :tr8ll1ers intended. He waa satisfied with what the Amendment said and \ 

~ 
I'i." 
~what he read in the newapapers and other common media. Neither Black nor 

Croaskey has denied Fairman's evidence that, with the exception of ! 

Massachusetts, none of the state ratifying legislatures referred to 

incorporation. 27 Fairman's evidence, however, is negative, for proving 

the public and the states did not know of incorporation does not prove 

incorporation was not intended. On the other hand, how should the courts 

interpret the states' silence on the incorporation doctrine in their 

ratifying conventions? Such silence could be interpreted as either 

passive acceptance or as nonacceptance since the states may not have 
;$1 

:-;.1 

~i 

26Black , Adamson v. California, 332 u.s. 46, 110; Fairman, 
"fourteenth Amendment," Stanford ~ Heview, II, 66-80. Crosskey, 
" 'Legislative History,' It University of Chicago Law Review, XXII, 
113-ll9. 

Z7See Fairman, "Fourteenth Amendment," Stanford Law Review, II, 
,.:t, 80-125. 
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~ recognized that such a doctrine existed. The same problem arises when 

one examines the first relevant case, decided wi thin months of the adoptio~ 
, 

of the .!mendment. In Twitchell v. ;pennsYlvania, decided in the December 

term of 1868, Chief Justice Chase spoke for a unanimous court when he 

said, 

The scope of application of ~e Fifth and
 
Sixtli] amendments are no longer aubjecte of
 
discussion here•••• The views [Of BwOB v.
 
Bal timoreJ ••• apply to the Sixth as fully as to
 

~any other amendments. 29	 .',
~ 

.,. 
'. 
,!Ii'
,r'ihether this case is a significant test on incorporation is open to 

question. It may represent a denial of the incorporation dootrine; 

however, this is mere speculation because the reports of the case do not 
1'11; 

indicate that any reference was made to the new ~ndment. HeTertheles8,	 
':;'..... 
"r'~l 

t.even if the Court had not read the debates or known of the incorporation	 II., .. 
Po;theory, the decision did illustrate the current opinion on the Bill of	 -. 

a
'" 
":i'Rights and their application to the states. This opinion stemmed from the 

Barron decision, the landmark discussion on the applicability of the Bill 

of Rights to the states. 

The first cases involving the interpretation of the Fourteenth 

Amendment were the Slaughter-House ~.30 The cases arose under a 

~ See Mantell v. Dow, 176 u.S. 581, 602 (1900). In this case 
the Court said that it IIlU8t look to the ratifying intentions, as well as 
Congress, because an amendment had no effect until states ratified it and 
it should be given no broader COIl8truction than the states intended. 

297 Wall 321, 325, 3Z7 (1868). 

3016 Wall. 36 (1873). 
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measure enacted in 1869 by the legislature of Louisiana. The act 

regulated the business of slaughtering livestock in New Orleans. It 

required that such activities for the city and for a vast area surrounding 

it should be restricted to a small section below the city of New 

Orleans, and provided that the slaughtering should be done by one 

corporation. 31 The effect was virtually a monopoly grant of the 

business. Several butchers in the city brought suit to prevent the 
.~ 

~ 

enforcement of the act. The Supreme Court of Louisiana held the act ,~". ..-', , . 

valid. The cases were appealed to the Un! ted States Supreme Court. The 

butchers ch8.rged that the statute was a violation of all three clauses 

of Section One of the Fourteenth Amendment. 32 If Justice loaller decided 
"J~ 

,.'
"41;in favor of the butchers, he would thereby bring all civil rights under 
~,1 
"I 
,:.~ 

~control of the federal government in the privileges and immunities " 

clause. Justice Miller Baked whether the Fourteenth Amendment was intended ~" .."
-"

~,' 

"to transfer the aecuri ty and protection of all the civil rights • ~ 

from the States to the federal government • • ." or "to bring wi thin the 

power of Congress the entire domain of civil rights heretofore belonging 

exclusively to the states ••• ,,?33 In answering in the negative he drew 

a careful distinction between state and national citizenship, placing 

3~11y and Harbison, American Constitution, 503-504. 

32.rhe butchers aleo contended it was a violation of the Thirteenth 
Amendment, but their main arpent was the privileges and immunities 
clause of the Fourteenth. 

3316 Wall. 36, 17. 
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most civil rights under the state. The Fourteenth Amendment only 

protected against state violations those rights which owed their 

34existence to the federal government. To interpret the amendment 

otherwise would be "so great a departure from the structure and spirit 

of our insti tuU ons " that it would "degrade the State governments by 

subjecting them to the control of Congress. H35 He concluded by saying, 

We are convinced that no such results were intended 
by the Congress which proposed these amendments, nor 36 
by the legislature of the States which ratified them. 

The Court decided that a citizen derived most civil rights from 

state citizenship and, therefore, those rights were not protected by the 

Fourteenth .Amendment ~nst state action. Basically, the rights of the 

citizens in his state were protected by the same authority as they had. 

~; 

been before the adoption of the Fourteenth Amendment. There had been 
f! 

little, if any, change. This extremely narrow interpretation of the 

l"ourteenth Amendment vas due to the conservat18U1 of the judges and the 

belief that the immediate purpose of the Amendment was the protection of 

the Negro. YT 

In effect, the Slaughter-House ~ brought canstitutional history 

~. back to Barron v. Ba1 timore. Ironically, the decision which the framers 

34:rbid., 79. 
~:" 

35Ibid., 78. 

36
Jo!,t Ibid• 
j) 
{"." 
.~:~. 

37Kelly and Harbison, American Constitution, 505 • 

. ~, ~.~. 
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of the Fourteenth Amendment intended to reverse, was pronounced against 

their own amendment. In 1873 application of the Bill of Rigb.ts to the 

states, for all practical purposes, was still prohibi ted by the Barron 

decision of 1833. Through 1900 the legacy of the Slaughter-~~ 

affected const! tutional decisional law. In case after case, the Supreme 

Court held that the guarantees of the federal Bill of Rights in regard to 

the states were not among "the privileges and immunities of oi tizens of 

38 
""""the United Statea ... ~,

", 
, , ., 
, ' 
"". 

":.t 
,_,1 

::1 
',:, 
,~!'j'.'.",.
Illq 

I.,,:, 
'1 

~ 
,",~. 

~ 

38See Hurtado v. California, 110 U.S. 516 (1884); Maxwell v. 
Dow, 176 U.S. 581 (1900); Twining v. New Jersey, 211 U.S. 78 (1903). 



CHAPTER V
 

THE FOURTEENTH .1MENDMENT, THE SUPREME COURT
 

AND THE STATES 

. 
After the Slaue;hter-~~ the Supreme Court continued to -

gi.,,, the Fourteenth Amendment a narrow interpre tation. However, the 

states vere 800n to be restricted by a test which had been set up in 

1
Murray's Lessee v. Hoboken ~! Improvement Co. in 1856. The Supreme 

Court held in this case that in America due proceS8 vas a limi tstion on 

the legislature as well as on the executive and the judiciary. Congress 

was brought vi thin the scope of the due process clause, and a standard. 

for determ.in1.ng whether legielative action consti. tuted due process vas 

stated. The adoption of the Fourteenth ~endment meant that state 

legislatures were placed in a similar position. Although the first cases 

on the Fourteenth Amendment, the Slaue;hter-~~, based their 

argument on the privileges and ilDlllUIl1 ties clause, in later cases the 

courts turned naturally to the due process clause. 

In the Murray CaN the validi ty of an act of COD8I'ess giving a 

SWXlll18l7 remedy by a distress warrant against the property of an official 

defaultar vas at issue. The Court decided that the warrant was legal 

process, but vas it due process? It was understood th4t C0D8I'ess could not 

118 How. 272 (1856). 
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make any proces8 due process by its will. The Court Bet out a two-part 

test to determine what process was "due process." First, "we must 

examine the consti tution i tealf, to see whether this process be in 

conflict with any of its proTiaiona." Secondly, is the process in accord 

with 

those settled usages and modes of
 
proceeding existing in the common and statute
 
law of England, before the emigration of our
 
ancestors, and which are shown not to have been
 
unsui ted to their ciTil and poll tical condition
 
by having been acted on by them after the
 
settlement of this country.2
 

It a procedure or law met with these two tests, then due process had been 

afforded. In Walker v. Sauvinet the Court came to the conclusion that if 

it was the law of the land, then it vas due process. AB described earlier, 

law of the land meant the general public laws binding on all the 

community. 

In 1875 a case came to the Supreme Court involving a Louisiana 

procedure which alloyed, in da.m.a8e sui ts, the judge to decide a case alone 

if the jury could not agree or failed to reach a verdict. 3 The Court 

ruled that trial by jury in suits at common laY in a state court was not 

a privilege and immunity of national citizenship protected by the 

Fourteenth .Amendment, and that due process did not mean that all state 

trials had to be by jury. 4 Due process vas met if 

2 
~., 276. 

3Walker v. Sauvinet, 92 U.S. 90 (1875); Fellman, Defendant's 
Rights. 87. 

4 
~., 92-93. 
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the trial is had according to the settled
 
course of judicial proceedings. Due process of
 
law is process according to the law of the land.
 
This process in the state is regulated by the law
 
of the state. 5
 

A. similar decision was reached in Missouri v. Levis: 

The 14th Amendment does not profess to
 
secure to all persons in the Un1 ted States the
 
benefi t of the same laws and the same remedies.
 
Great diversi ties in these respects may exist in
 
tvo States separated only by an imaginary line.
 ." 
On one side of this line there may be a right of 

:.1
trial by jury, and on the other side no such ." 

,right. Each State p~escribes its own modes of 
"

, 
~ 

judicial prooeeding. 

Thus, the Court's decisions continued to limit the power of the Fourteenth 

Amendment over the states. Slowly the "settled usage" doctrine became 

.1"•

,
the leading guideline for due process. Of course, the states had to meet " 

~c 
'I: ~ 

~!i:l 

~ parts of the test, i.it., their laws and procedures could not conflict ,

',..• 
~,~ 

('1iIri th any provisions of the Constitution. '.:,"
The due process clause received its first thorough examination in 

"!I 

~ 
7Hurtado v. California. This caae involved the validity of a section of 

the Constitution of California, providing for prosecution by information 

in the place of the common law method of indictment by a grand jury in 

cases of infamous crime. The plaintiff contended that under the due 

proces8 clause of the Fourteenth Amendment, he was entitled in a felony 

case to a grand jury indictment before trial. The Court denied the 

contention. Referring to Murra"y, the Court extended the two part test 

5Ibid• 

6101 U.S. 22, 31 (1879). 

7110 U.S. 516 (1884). 
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set forth in that case. The Court could not accept the idea that 

"nothing else can be due process of law," that only the "settled usages" 

could be the lav. More important the decision stated that the due 

process clauses of the z'ifth and Fourteenth Amendments had identical 

content. Furthermore, the due process clause of the Fifth Amendment did 

not include grand jury, because to interpret that clause in such a wsy 

would make the Constitution redundant, as grand jury was provided for in 

separate and distinct guarantee outside the due process clause.
8 

If a 

• 

grand jury had been intended, the framers of the Fourteenth Amendment 

would have 8IlIbodied an expres8 declaration for 1 t. Due process of law 

referred to the law of the land in each state, enforced by the power of 

each state wi thin the limits of those "fundamental principles of liberty 

and justice which lie at the base of all our c1vil and political 

insti tutiOll8. • • ."9 '!'he Court concluded. 

"t;, 
It follows that any legal proceedings 

enforced by public authori ty, whether sanctioned 
by age and custom, or newly devised in the 
discretion of the legislative power, in 
furtherance of the general public good, which 
regards and preserves these principles of 
liberty and justice, must be held to be due 
process of law••••10 

Three important rulings came out of the Hurtado decision. In 

upholding the test in Murra.¥, the Court expanded the test to include new 

8
Ibid., 534-535. 

9Ibid., 535. 

10Ibid., 538• 

.(, 

.~ 
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procedures not known to common law. In other vords, due process was met 

by passing a three-part test: one, to not be in conflict vi th specific 

·.;] 
provisions of the Constitution; two, to be acceptable to settled usages 

and modes; but also, three, to not violate those "fundamental principles 
r 
,,~ 

'....1 of liberty and justice which lie at the baae of all our civil and 

poli tical in8ti tutions. " This phraB8 was the second important ruling in 

the case, because it was to limit the states, not only in violations of .. 

the Constitution or settled usages, but in "fundamental principles" in :;'1 

addi tion to the Constitution and settled usages. That this was the exact 

intention of the phrase become., clear when one looks at the third 

ruling: The due process clause of the Fifth Amendment did not include 

,the other guarantees listed in the Bill of Rights, for to do so would 
"

I 
"'.make the Constitution redundant. Therefore, the Fourteenth Amendment's '~ 

due process clause did not include those rights either, for the sSIDe ,•
II;.,

reason. Thus, the Court denounced the incorporation of the Bill of 1I'.
1

!~
 
~:
 

Rights into the due process clause of the Fourteenth Amendment, and set 

the test of due process as "fundamental principles of liberty and justice." 

The landmark case dealing wi th jury trial was Maxwell v. Dow, 

involving constitutional provisions of Utah providing for accusation by 

information rather than a grand jury, and a trial jury of eight instead of 

ll 

.'~:' 

twelve men. Maxwell was prosecuted under an information, tried and 

convicted of robbery by a jury of eight. He claimed that such a procedure 

abridged his privileges and immnni ties and deprived him of due process of 

laVe The Court dismissed the first complaint by saying that 

11176 U.S. 581 (1900). 
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the privileges and illllllUIli ties of ci tillens 
of the United States do not necessarily include all 
the rights protected by the first eight 
amendments to the Federal Constitution against the 
powers of the Federal Goveroment. l2 

The privileges and immunities clause was, therefore, held not to require 

ei ther indictment or twelve-men jury in state trials. The remaining 

question was whether twelve jurors were essential to due process of law. 

Relying heavily on Hurtado, the Court answered in the negative, as it 

equated grand jury with the number fixed by common law for a 

'!'rial by jury has never been affirmed to 
be a necessary requisite of due process of law. In 
not one of the cases cited and cOlDJDented upon in 
the Hurtado case is trial by jury mentioned as a 
necessary part of such prooess. • •• The State 
has full control over its procedure in i te courts 
• • • subject only to the qualification that such 
a procedure must not work a denial of fundamental 
rights or confliot with specific and applicable 
provisions of the Federal Consti tution. 13 

petit jury :~
• 

· .~ 

" 

'.'.
'.
" 

.~

· 
~ 

~''-l 

"..: 
,~ 

The test was now clear. A stat. could determine criminal procedure as .,'.• 
II1l'.
tlong as such procedure did not violate fundamental rights, or conflict 

vi th specific and applicable provisions of the Const! tution. Since jury 

trial was deemed not a fundamental right, and the jury trial provisions 0' 
the Constitution applied only against the federal government (Walker and 

Hurtado), the states vere free to use jury trial as they saw fit. In 

federal courts the juries had to be composed of tvelve men and give a 

110801 mous Terdict. 14 but in state courts juries could be composed of less 

12llli., 598.
 

13 605
llii., 603- •
 

14
Thompson v. Utah, 170 u.s. 343 (1898) 
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15than twelve men and issue less than unanimous Terdicts. 

In Twining v. Nev Jersey,16 the plaintiff had been convicted of 

knowingly exhibiting to a state bank examiner a false paper, wi. th the 

intent to deceive him a~ to the condition of a trust company of which he 

17 
vas a director. At the trial the defendant called no witnesses and did 

not testify. The judge instructed the jury that the defendant's failure 

to testify would not inter guilt, but that the jury had a right to 

consider the fact that he did not do so when a direct accusation was made 

against him. Twining claimed this violated his privileges and immunities 

and due process of lave The Court rejected the contention that the right 

against self-incrimination vas a privilege of national ci tizenahip on 

the basis of the Slaughter-~and Hurtado cases. The Court admitted 

that some of the provisions of the Bill of Rights might be part of due 

process of law but, •
•
•• if this is ao, it is not because those ,••

rights are enumerated in the first eight Amendments, 
but because they are of such a nature that they are 
included in the conception of due process of law. 
[The basic requirements of due process are only 18 
reasonable notice and a fair opportunity to be heardJ 

15Maxwel1 v. Dow, 176 u.s. 581 (1900) on less than twelve; 
Jordon v. Massachuset~ 225 u.s. 167 (1912) on unanimous verdicts. 
See also, Hawaii v. Mankiki, 190 u.s. 197 (1903) and West v. Louisiana. 
194 u.s. 258 (1903) on Sixth Amendment. 

16211 U.S. 78 (1908).
 

17
Fellman, Defendant's Rights, 165. 

"f:l 
18


211 U.S. 78, 99, 112.
 

,'t~1 
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The Twining decision reaffirmed Hurtado and warned that no change in 

ancient procedure could be made which disregarded fundamental principles. 19 

The Hurtado decision continued to foreshadow the decisions of 

the Supreme Court for many years. Each Case after Hurtado had to 

reconcile the doctrine that the due process clause of the Fifth and 

Fourteenth Amendments could not have included the specific guarantees 

found in the other parts of the Bill of Rights. The Powell case in 1932.. 

20climaxed the problem. Nine Negro youths were indicted for the rape 

of two whi te girls. They were tried by a jury six days after the day 

upon which they were arrested, amidst an atmosphere of tense, hostile 

public sentiment. They were not represented by counsel and not asked if 

they wanted one. The jury returned a verdict of guilty and recommended 

the death penalty. The state supreme court affirmed the decision. How 

could the Court circumvent the Hurtado doctrine? The problem was 

simplified by the fact that recently some exceptions had been found to 

21
the Hurtado decision in the Firat Amendment freedoms. The Powell case 

~. 

in 1932 obviously represented unfairness, but the Court had to decide 

whether to follow the Hurtado doctrine or more recent decisions, i.e. 

Gitlow v. fu!.!. York. Solviag the dilemma, although only temporarily, the 

19Ibid., 83. 

2Op~ v. Alabama, 287 u.S. 45 (1932). 

I
 
2lGitlow v. N.Y., 268 U.S. 652 (1925); ~ v. Minnesota, 283 u.s.
 

697 (1931). It should be noted that Gi tlow did not use 'Iincorporationist"
 
language. It simply said that the freedoms of the Firat Amendment were
 
protected 88ainst state impairment because they were "fundamental."
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.:~;' 
,(,! 

~! 

, 
I-.~ 

Court defined the problem as one of determining ~ the circumstances 

9!.. ~ particular ~ whether the denial of counsel constituted a 

22
denial of due proc8ss. The Court answered in the affirmative.
 

Although subsequent cases were to erroneously state so, the Powell case
 

did not apply the Sixth .Amendment's right to cOUIl8el in the .F'ourteenth
 

Amendment to the states. That question yas again covered in ~ v.
 

Bragy,23 where the Court followed the pattern of Powell and decided on
 

the special circumstances of the case and avoided applying the right to .,~

~, 

~,"~.',
counsel to the states. The SUpreme Court, therefore, had still not	 

ii.1 

-
.'~ 

overturned the Hurtado doctrine.	 .", 
" \.I 

In 1934 the Court, in SpYder v. Massachusetts, declared a state ." '. 
... 

could abolish trial by jury altogether. 24 A state could regulate its own 

procedures, 

unless in so doing it offends some principle
 
of justice so rooted in the traditions and conscience
 
of our people as to be ranked as tundamental. 25
 

.Again the Court affirmed the basic Hurtado doctrine. It was not until 

19'7 that the Court freed itself of that part of the Hurtado doctrine 

which denied rights in the Bill of Rights could be included in the due 

26 process clause of the Fourteenth Amendment. Palko was found guilty of 

22
287 u.s. 45, 71. 

2'316 u.s. 455 (1942). 

24291 u.s. 97 (19J4). 

25~., 105.
 

26
Palko v. Connecticut, 302 U.S. 319 (19'7). 

~' 
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second degree murder and sentenced to life imprisonment. The state 

appealed his case and a new trial was ordered on the basis of an error 

found to the prejudice of the state. He was tried again, convicted of 

first degree murder, and sentenced to death. He appealed this procedure 

under the Fourteenth Amendment, claiming double jeopardy. The Court 

denied this contention but proclaimed that the due process clause of the 

Fourteenth Amendment "absorbed" only those provisions of the Bill of 

Rights which were "of the very essence of a scheme of ordered liberty. "27 

For the first time the Court had seriously altered the rule set down in 

f
h 

Hurtado v. California. Now certain rights in the Bill of Rights, in 

addi tion to the First Amendment freedoms, could be found in the due 

process clause of the Fourteenth Amendment if they met the "ordered 

liberty" test. The Court in ~ went on to say, 

The right of trial by jury may have value 
and importance. Even so Q.. t 1.u not of the very 
essence of a scheme of ordered 11berty. 28 

Therefore, in Palko the court rejected the total incorporation theory, 

but substituted a selective process, or "absorption" procese, by which 

certain guarantees in the Bill of Rights could be used to afford 

protection against state action. 

Adamson v. California involved provisions of the California state 

consti tution which parmi tted comment on the refusal of a defendant to 

27Ibid., 325. The term "incorporated" is not used. 

28rbid • 

~. 

~. 
:~ 
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testify in his own defense. The Court stated. firmly that the Fifth 

29.Amendment vas not applicable against the states. In the five-four 

decision the Court denied the idea of total incorporation. However, 

for the first time, vi th Justice Black leading the dissent, the total 

incorporation theory lacked only one vote of being the lav of the 

land. For the first time since the adoption of the Amendment, a 

thorough examination of the debates in Congress was presented. Justice .' 
Black's study of the debates, however, V88 not 8Ucceesful in 

convincing the majority. The theory of total incorporation has still 

never commanded a majority on the Court. Hather the Court has preferred 

to follow the selective process set down by the ~ decision. Justice 

Black crl ticized this approach in detenaining mat rights were included 

in the due process clause of the Fourteenth Amendment. 

This decision [Adamso'iJ reasserts a 
consti tutional theory • • • tliat this Court ia 
endowed by the Constitution with boundless poyer 
under 'natural law' periodically to expand and 
contract constitutional standards to conform to 
the Court's conception of vhat at a particular 
time constitutes 'civilized decency' and 'fundamental 
liberty and justice. '30 

He called this "substi tuting natural la.... concepts for the Bill of Rights. "31 

Black's description of court decisions vas fairly accurate. From the 

Hurtado decision in 1884 through Adamson to ~ v. ~ in 1961,32 

29332 u.s. 46 (1947). 

3OIbid., 69. 

3lIbid., 90. 

32But see ~ v. Ohio, 367 u.s. 643 (1961). 

3~ 
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the Court has continued this process of selection, demanding only 

general standards of due process, fairness, and ordered liberty from the 

states. 

.uthough Justice Black continued to advocate incorporation, 

there was no reason for the Court to incorporate or apply the Bill of 

Rights to achieve justice in state criminal processes. On the contrary, 

incorporation of the Bill of Rights would have tended to limi t the 

Court's authority over the states in the area of civil liberties. By 

simply defining "due Process" the Court has maintained a more flexible 

method of regulating state criminal processes. Furthermore, by refusing 

to Bet specific standards for the states to follow, the Court has given 

greater consideration for the differences which exist between the states 

and allowed a certain measure of freedom for experimentation. 

Consistent vi th the general standards set up in the preceding 

cases, the Supreme Court ruled on state criminal cases involving jury 

trials. Those standards demanded that a state procedure must not conflict 

with the Constitution, muat not run contrary to settled modes and 

UB~s, or must not violate "fund8Illental principles of justice and. 

liberty. II In the cri.lllinal cases of the &tates the Supreme Court began 

to interpret these three standards as specifically demanding fairness. 

Due process had to be fair process, regardless of what specific procedure 

the states used. 

In 1915 a factory manager vas convicted in Georgia of the murder 

of a girl from Georgia. The man was a Jew from New York and considered 
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a "foreignar."33 Appeal was made to have the trial removed to another 

court, but the appeal wa.s denied. The Supreme Court upheld the lower 

court's decision, sa.yins that the federal government could not exercise 

a general review over state proceedings, but could only see tha.t the 

fundamental rights of the accused were not violated. 34 Holmes dissented 

to no avail. Eight yeaxs later Holmes had the chance to overrule the 

Frank decision. In Moore v. Dempee~5 five Negroes had been convicted 
~~~

of murder in an Arkansas court and sentenced to death. In a petition 
i.
.",'..', 
'., 

for habeas corpus before a federal district court the following facts ·'1 
1 

vere alleged: that the principal witnesses had been tortured; that only 
~.." 
i.~

whi te people were admitted to the grand and petit juries; that a	 '. 
...".
'.'.threatening mob had surrounded the courthouse; that the defense didn't	 '.. 
II 

~ 
,~ " daxe request a delay in the trial, challenge jurymen, or ask for a change 
'"' .. 

of venue or sepaxate trials; that no witnesses were called in defense;	 III 

~ ..
36that the whole trial lasted about forty-five minutes. The accused was 

= 
tried and convicted in 8Il atmosphere of a race riot and terror as the 

'" 

"counsel, jury and judge were swept to the fatal end by an irresistible 

wave of public opinion. "37 The Court demanded a new trial because the trial 

~: 

F 
33C• Herman Pritchett, .'!l!!. American Consti tunon, (New York; 

McGraw-Hill Book Company, 1968), 643. 

3~ank v. Mangum, 237 U.S. 309, 334 (1915).
 

35261 U.S. 86 (1923).
 

3~ellman, Defendant' e Righte, 61.
 

37261 U.S. 86, 91.
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flagrantly lacked the necessary element of fairness. A similar decision 

was reached in Tumey v. ~, where the Court found that a fair trial 

had been denied because the judge had a pecuniary interest in finding 

the defendant gull ty. 38 In 1936 the Court overturned a state trial 

involving a physically coerced confession. 

Because a State may dispense with a jury trial, 
it does not follow that it may substitute trial 
by ordeal. The rack: and torture chamber may not be : 

substi tuted for the vi tness stand. • • .39 

The Court's decisions continued to emphasize the element of 

fairness in state trials rather than specific application of a right. A 

more difficult question arose in 1941 when the question of psychological 

40rather than physically coerced confessions came to the court. The 

Court refused to overturn the lower court's decision on the ground that 

prolonged questioning alone made a resulting confession the product of' 

coercion and hence inadmissible on due-process grounds. 

AB applied to a criminal trial, denial 
of due process is the failure to observe that 
fundamental fairness essential to the very concept 
of justice. In order to declare a denial of it we 
must find that the absence of that fairness fatally 
infected the trial; the acts complained of must be 41 
of such quality as necQssarily prevents a fair trial. 

The Court showed continued reluctance to impose certain standards on the 

38273 U.S. 510 (1927). 

39Brown v. ltississippi, 297 U.s. 'nS, 285-286 (1936). 

40Lis!nba v. California. 314 U.s. 219 (1941). 

41Ibid ., 236. 
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states when it decided to allow the state to leave the question as to 

whether or not a confession was coerced to the jury. 

The Fourteenth Amendment does not forbid 
jury trial of the issue. The states are free to 
allocate functions as between judge and jury ae 
they see fit. 42 

In 1947 the Court was called upon to test the consti tutionali ty of New 

York's "blue ribbon" juries, whereby the selection rested upon the 
.' 

intelligence of the prospective jurors as revealed by a questionnaire 

sent to them. 43 The Court upheld this practice, stating that the states 

were free to alter or abolish trial by jury as they saw fi t because, 

The function of this federal Court under
 
the Fourteenth Amendment in reference to state
 
juries is not to prescribe procedures but is
 
essentially to protect the integrity of the trial
 
process by whatever method the state sees fit to
 
employ. 44
 

Consistent with these Supreme Court rulings on criminal 

prosecutions in the state, some states began to change their constitutional 

provisions on jury trial. After the Supreme Court had reiterated in case 

after case that the Bill of Rights, specifically the Sixth Amendment, did 

not apply to the states through the Fourteenth Amendment, some states 

42 .
Stein T. New York, 346 U.S. 156, 179 (1953). 

43Barnard Schwartz, ! Commentary .2!l the Const! tution of ~ Uni ted 
States, Part ill: Rights of the Person, Vol. I: Sandi ty, Privacy and 
E;pressiQil"New York: The Macmillan Company, 1968), 106. 

~ v. New.lQ!!., 332 U.S. 261, 294 (1947). 
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''!? 

appeared to change their views on the right of jury trial. It will be 

recalled that the common law required a jury consisting of twelve men, 

a ,manjrnous verdict, and a jury in all classes of offenses not designated 

as petty. 45 The common law requirements, of course, were not part of 

the vri tten jury trial provisions in the Constitution. But the Supreme 

Court interpreted the jury trial provisions of the Constitution stating 

that 

••• A trial by jury as understood and 
applied at common law • • • included all the 
essential elements as they were recognized in 
this country and England when the Constitution 
was adopted • • . tl~t the jury should consist 
of twelve men, neither more nor less, and that 
the verdict should be unanimous. 46 

Through Court interpretation the common law requirements of a trial by 

jury in a sense became part of the Consti tutional jury trial provisions. 

Since the Consti tutional provisions on jury trial applied only to the 

federal courts, these constitutional requirements of 12-men and unanimity 

of verdict were required only in the federal courts. These 

consti tutional requirements should be distinguished from federal rules 

which may be defined as certain procedures found to be efficient in the 

federal court system, but not necessarily mandatory to maintain the 
:(t 

47 
j	 substance of a constitutional right. Unless these requirements were 

<
'.-J	 45See , supra, Chapter II. 

4~atton v. U.S., 281 U.S. 276, 288 (1930). 

47The difference is important because when a guarantee embodied in 
a constitutional provision is applied to the states through the Fourteenth 
Amendment, those parts of the guarantee which are considered constitutional 
requirements, that is necessary to the substance of the guarantee, are then 

. ,g	 required of the states. On the other hand, federal rules are usually not 
carried over to the states because the Court assumes the states may develop 
equally efficient means of enforcing or applying a guarantee. See Wolf v. 
Colorado, 338 u.S. 25 (1949) and see, infra, Chapter VI. 
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appeared to change their views on the right of jury trial. It will be 

recalled that the common law required a jury consisting of twelve men, 

a unanimous verdict, and a jury in all classes of offenses not designated 

as pet~.45 The common law requirements, of course, were not part of 

the wri. tten jury trial provisions in the Constitution. But the Supreme 

Court interpreted the jury trial provisions of the Constitution stating 

that 

••• A trial by jury as understood and
 
applied at common law • • • included all the
 
essential elements as they were recognized in
 
this country and England when the Constitution
 
was adopted • • • tl~t the jury should consist
 
of twelve men, neither more nor les8, and that
 
the verdict should be unanimous. 46
 

Through Court interpretation the common law requirements of a trial by 

jury in a sense became part of the Consti tutional jury trial provisions. 

Since the Constitutional provisions on jury trial applied only to the 

federal courts, these constitutional requirements of l2-men and unanimit,y 

of verdict were required only in the federal courts. These 

consti tutional requirements should be distinguished from federal rules 

which may be defined as certain procedures found to be efficient in the 

federal court system, but not necessarily mandatory to maintain the 

substance of a constitutional right. 47 Unless these requirements were 

45See, supra, Chapter II. 

46patton v. U.S., 281 U.S. 276, 288 (1930). 

47The difference is important because when a guarantee embodied in 
a constitutional provision is applied to the states through the Fourteenth 
Amendment, those parts of the guarantee which are considered constitutional 
requirements, that is necessary to the substance of the guarantee, are then 
required of the states. On the other hand, federal rules are usually not 
carried over to the states because the Court assumes the states may develop 
equally efficient means of enforcing or applying a guarantee. See Wolf v. 
Colorado, 338 U.s. 25 (1949) and see, ~, Chapter VI. 

~~ 
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fulfilled, the right of trial by jury had been violated. But the 

Constitutional provisions on jury trial did not apply to the states, 

according to the doctrines of Hurtado and Twining. Reasonably, then, 

this doctrine could be applied to the common law requirements of a jury 

as well. 

Although early state constitutions applied no written restrictions 

on the common law jury, constitutions immediately after the adoption of 
~~, 

.,the Fourteenth Amendment did. The Constitution of Montana in 1889 
~,

~;i 

I, 
~, 

provided that jury trial would remain inviolate except in misdemeanors ", 

I::; 

where a jury could be composed of six men and reach a verdict by ~3 vote. 48 ,. 
\;~~~ 

Courts not of record could use juries with fewer than 12 members .';j 

~l ... 
according to the Constitutions of 1899 in both North and South Dakota. 49 ..'lI, 

lII'll 

$The original Constitution of the state of Utah in 1895 provided for twelve
~i 

man juries in capital cases, eight in general jurisdiction, and four in 01/... 
=: 
--...50inferior courts. State cases in Utah upheld the right of the state to ~ 

allow for less than twelve-man juries. 51 These early constitutions 

48Thorpe , State Constitutions, 2303. "Misdemeanor" is a term which 
refers to offenses lower than felonies and generally those punishable by 
fine or imprisonment otherwise than in a penitentiary. Black, Dictionary, 
1150. 

49Ibid ., 2855, 3370. 

50Ibid., 3703. 

51State v. ~, 22 Utah 156 (1900); State v. Bates, 14 Utah 293
 
(1896).
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supported the doctrine that trial by jury was a procedure which could be 

52
al tered by the state. 

More than the other states, Louisiana's history directly affected 

the status of jury trial in that state. From 1712 to 1769, the law of 

France applied to the then French colony of Louisiana. Shortly after the 

French ceded Louisiana to Spain, French law was replaced with Spanish 

law. Onder neither legal system was a jury trial afforded. 53 No 

significant limitations on the right of jury trial appeared in Louisiana 

until the Constitutions of 187954 and 1898. 55 It would have seemed in 

1879 and 1898 that such changes would be found constitutional due to the 

prevailing opinion in the Supreme Court concerning state jury trials. 

Other states, for example, Florida, used juries of less than twelve in 

5~or more recent changes in state constitutions regarding jury 
trial see infra, Chapter VII. 

53McCart, ~!?:!.~, 14. 

54wuisiana Constitution of 1879 Art. VII: 

"••• in all cases where the penalty is not necessarily 
imprisonment at hard labor or death, the General Assembly may provide for 
the trial thereof by a jury, less than twelve in number. " 

55Louisiana Constitution of 1398 Art. IX: 

"••• cases in which the penalty is not necessarily imprisonment 
at hard labor, or death, shall be tried by the court • • • or by a jury 
less than twelve.. " 

Louisiana Constitution of 1898 Art. CXVI: 

"All cases • • • not at hard labor shall • • • be tried wi. thout
 
jury." It is upon this provision that the Duncan case rests.
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capital cases,56 or in courts not of record. 57 

The Supreme Court has consistently held that the Fourteenth 

Amendment did not bring to citizens all the guarantees of the Bill of 

Rights against arbitrary state action. Until 19,7 the decisions of the 

Court upheld the view that the due process clauses in the Constitution 

could not include other specific guarantees in the Bill of Rights, for 

to do so would make the Constitution redundant. It was not until ~ 

I,:. 
-',.,v. Connecticut that the Court overturned the Hurtado doctrine to allow 
'.'", 
" some of the protections in the Bill of Rights to apply against the states 

if they were Ifof the very essence of a Bcheme of ordered liberty. If .. i 

During this period after the adoption of the Fourteenth Amendment, due 
'I 
'olll process was met in a state trial if the procedure used did not violate 

some specific provision of the Constitution, did not violate the settled 

modes and usages of the state, and did not violate the "fundamental 

principles of liberty and justice. If Even after the Palko decision when 

the Court began to apply to the states some of the guarantees of the 

Bill of Rights deemed fundamental, these tests of due process remained 
'!)"" 
" 

, ....·...•..1.'..•.•... the same. The Court demanded only general standards of the states. The" 
" 

Court developed the rule that a state criminal trial had to be basically 

fair, regardless of the settled modes and usages of the state. Early in 

56Shannon v. State, 89 Fla. 64, (1925); Cotton v. State, 85 Fla. 
197 (1926). ----- ----

57p8P)r v. Holtcamp, 235 Mo. 232 (1911); Lakes v. Goodloe, 195 
Ky. 240 (1922 • 

... 

~>~ 

:',~' 

~~r 
,/I."
,',I,,:, 

-I 
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the cases, after the adoption of the Fourteenth Amendment, jury trial 

was not included in those "fundamental principles of liberty and justice" 

which the state could not violate. In ;~axwell v. Dow the Court affirmed 

that jury trial was not fundamental in state courts not only because the 

jury trial provisions of the Constitution did not apply to the states, but 

also because tile jury was not the only fair procedure to determine issues 

of guilt or innocence. The states were in control of all criminal 

processes so long as such procedures guaranteed due process of law. The 

states could alter or abolish jury trial. Although none of the states 

abolished jury trial, several states altered the established common law, 

that is the accepted constitutional requirements in federal courts. 

State constitutions and cases began to uphold juries composed of less 

than twelve men and verdicts which were not unanimous. The Maxwell 

case determined that a state could use juries of less than twelve men, 

and Jordon v. ~mssachusetts allowed less than unanimous verdicts. 58 

The Court was of the opinion that allowing the states to alter these 

aspects of jury trial did not substantially alter the right. Thus, the 

procedures set up in the constitutions of Louisiana were not questioned. 

Whether the Court would continue to allow the states to differ from the 

consti tutional requirements on jury trial remained to be seen. 

58Thompson v. Utah, 170 u.s. 343. 



CH.AP1'ER VI 

"THE NEW .APPROACH" 

AND DUNCAN V. LOUISIANA 

In attempting to place Duncan v. Louisiana in the history of the 

Fourteenth Amendment, the Court claimed that the Duncan decision was 

merely another case similar to other recent cases applying provisions of 

the first eight amendments to the states, and that those recent cases 

1
represented a "neY approach" to the incorporation debate. Is there a 

new approach? Has the Court departed from the seleotive process of 

~ and Adamson? To answer these questions first one must understand 

what the Court considered the "new approach." The Court explained its 

theory in this way: 

Earlier the Court can be seen as having asked, 
when inquiring into whether some particular procedural 
safeguard was required of a State, if a civilized system 
could be imagined that would not accord the particular 
protection. @ites ~ v. Connecticut::J The recent 
cases, on the other hand, have proceeded upon the valid 
assumption that state crim,inal processes are not 
imaginary and theoretical schemes but actual systems 
bearing virtually every characteristic of the common-law 
system that has been developing contemporaneously in 
England and in this country. The question thus is whether 
given this kind of syetem a particular procedure is 

~can v. Louisiana, 391 u.s. 145, 149 n. 14. 
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fundamental-whether, that is, a procedure is 
necessary to an Anglo-American regime of ordered 
liberty. It is this sort of inquiry that can 
justify the conclusions of ~ v. Ohio ••• 
Griffin v. California . • • and • • • Robinson 
v. California. Of each of these determinations 
that a constitutional provision originally 
written to bind the Federal Government should 
bind the states as well it might be said that 
the limitation in question is not necessarily 
fundamental to fairness in every criminal system 
that might be i~ned but is fundamental in the 
context of the criminal processes maintained by the 
American States. 2 

Thus, the "new approa.ch" began wi th l1!mE. v. ~, when the Court' 8 

decisions rested on an Anglo-American regime of ordered liberty rather 

",~ 

II;

'." :1 
" 

.; 

than an idealized system of justice. The Court in Duncan contended that 

recent cases included rights regardless of their necessity to fairness 

in any other system. If this "new approach" actually existed, the 

'I 
::1 
"t 
t ,~ 

0'
.1 
'l 

resul ting court decisions could have gone in three directions: no 

in standards demanded of the states, less strict standards of the 

or more strict standards of the states. 

change 

states, 

~ 
01 
" 
~ 
.~ 

"'l 

In the first place, the phrasing of the new test was strikingly 

similar to past testa. The only way to view the results of this "new 

approach," to assess its existence, is to look at the decisions referred 

to by the Court and other related,decisions. Four main areaa have gained 

special attention by the Court in the laat eight years, searches and 

seizures, self-incrimination, the right to counsel, and cruel and unusual 

punishment. ~ v. Ohio,3 Robinson v. California,4 and Griffin v. 

California, 5 as well as other cases, fall wi thin these areas. 

2Ibid • 

3367 u.s. 643 (1961). 

4370 u.s. 660 (1962). 

5-:r,.q() TL ~:L ~ h Q;;l'l ) 
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6 The approach to ~ v. Ohio began in 1949 in Wolf v. C01orado. 

This case involved an abortionist who had been convicted on the basis of 

records seized in an unauthorized search of his office. Justice 

Frankfurter, writing the Court's opinion, concluded that freedom from 

unreasonable search and seizure was an essential element in the concept 

of "ordered liberty, II and so entitled the citizen to tho Fourteenth 

7Amendment's protection against state action. The securi ty ~nst 

arbi trary intrusion by the police was the "core" ot the Fourth Amendment 

protection which was basic to a free society and thus enforceable against 

8
the states through the due process clause. 

The important question in Wolf, however, was whether the federal 

exclusionary rule would apply to the states, whether evidence seized in 

an illegal search would be admi tted in court. Justice Frankfurter 

described the barring from a federal prosecution of illegally obtained 

evidence as "a matter of judicial implication. 1I9 But the question 

remained, if the exclusionary rule vere deemed necessary to the 

constitutional right in federal prosecutions, why did not the states have 

to follow such a rule on the Amendment? Frankfurter answered this by 

6338 u.s. 25 (1949). 

7338 u.s. 25, 27-28. 

8Th!.2.., 27. 

9Ibid., 28. 
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saying that only the "core of the Fourth Amendment" vas extended to the 

10states. The remedy for such an infringement of the right was excluded 

from this "core," since it could not be "derived from the explicit 

11req\.drements of the Fourth Amendment." 

The majority opinion in !'.2.ll noted that states which had not 

adopted the exclusionary rule did provide other remedies, both by 

statute and common law. It was not up to the Court to dogmatically 

exclude varying solutions, especially since "a State's reliance upon 
~.• <
."'., 

other methods, if consistently enforced, would be equally effective. n12 ~~l 
, 
.~ 

The Court appears to have been giving the states experimental freedom 
i 
i> 
'\ 

vi thin the federal system. At one point the opinion suggested that an ~ 

"~ 
.i11 

officer might be resisted, or sued for damages, or even prosecuted for ,!.", 
:} 

oppression, or suffer removal or other discipline from superiors. 13 ~"* 
II
;1 

Frankfurter concluded that there were more compelling reasons to exclude .. 
'. 
~.

evidence at the federal level which did not exist at the local level. 
''oIl'.'. 

The public opinion of a community can far 
more effectively be exerted against oppressive 
conduct on the part of police directly reeponsible 
to the community itself than can local opinion, 
sporadically aroused, be brought to bear upon remote 

lOIbid. 

llIbid., 28 n. 2. 

12Ibid., 31. 

13Ibid ., n. 2. Citing People v. Defore, 242 N.Y. 13 (1926). 
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authority persuasively exerted throughout the 
country.14 

The ~ decision reflected the traditional reluctance to impose 

certain procedures on the states. But the decision was careful to point 

out that the enforcement of a right was basic to its existence. :!2lL 

left open the possibility that imposition of a more effective remedy 

vas vi thin the power of the Court, yet it avoided an appraisal of the 
.. 

constitutional necessity of imposing it. 

l"'J.8D.Y parallels can be drawn between the exclusionary rule in 

li2lf. and the Sixth Amendment jury trial requirements in Duncan. The 

Court in Duncan did not discuss the possibility of the federal, 

consti tutional twelve-man, unanimity, and petty offense requirements 

applying to the states. The Court stated 

We hold that the Fourteenth Amendment
 
guarantees a right of jury trial in all c rintina!
 
cases which-were they to be tried in a federal
 
court-would come wi thin the Sixth Amendment I s
 
guarantee. 15
 

On another occasion the Court allowed that its decisions on the 

16
Sixth Amendment "are always subject to reconsideration." The Court did 

not feel that many of the states would require changes, in any case. 

Thus, the Court may have been allowing those states who differed 

14.!l11., 32-33.
 

15Duncan v. Louisiana, 391 U.s. 145, 149 (1968).
 

l6Ibid ., 158-159 n. 30. 
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seriously, to the point of denying the right of jury trial, time to 

change their laws. 

This is a reasonable assumption because the requirements of 

twelve-m81l juries and unanimous verdicts were not judicially created 

rules as was the exclusion rule in.'!2l£.. These two were the common law 

requirements of a jury at the time of the adoption of the Constitution. 

The Court interpreted the jury trial provisions of the Sixth Amendment as 

a common law jury composed of twelve men and issuing unanimous verdicts. 

(Thompson v. Utah). These requirements have never been demanded in 

state trials because the Sixth Amendment, the jury trial provision 

specifically, has never been applied to the states. 

On the other hand, the Court may have felt, as it did in .!LQ.1! 

on the exclusionary rule, that the right to twelve men and a unanimous 

verdict in federal courts was not basic to the right of jury trial, and 

allowed the states to experiment with jury trial as long as the basic 

right vas not infringed. 17 

The ~ rule, however, proved to be difficul t to apply. The 

Court had applied the Fourth Amendment, but had not provided the states 

wi th a specific means of enforcement. Three cases illustrated the 

problem. In 1952 police force ably entered a man's home and pumped his 

stomach to obtain two capsules the police believed to contain a narcotic. 

The morphine capsules vere the chief evidence on which the man was 

"w; 

17S' . f 
ee~, Chapter VII. 



89 

convicted. The case reached the Supreme Court in Rochin v. California. 18 

Justice Fran.kfU.rter for a unanimous court invalidated the conviction. The 

Wolf rule 'Would have allowed the evidence, but the Court would not accept 

n19conduct which "shocks the conscience. The Fourth Amendment and the 

~ rule were ignored in the decision. 

This vague decision brought continued problema. In Irvine v. 

20California the police had planted a microphone in a man I s room to 

,obtain evidence to convict him of illegal bookJnBldng. In the decision · -,
" -, 
,l 

five separate opinions emerged: four justices were of the opinion that 
-~ 
j 

~ governed the decision and Rochin did not because no physical 
~ 

brutali ty was involved; one justice rejected Rochin entirely; two justices ~
~ 

•
~ 

adhered to both ~ and Rochin, but felt Rochin applied to the facts at : 

,!I..hand; Black: adhered to his decision in Adamson v. California; Douglas 
~ 

2l
still felt the ~ decision in error. The result of the Irvine case •.. ....
was that when no physical brutality vas involved, illegally seized .... • 
evidence could be admitted in court. 

The third case involving the !:ill. rule on evidence was Breithaupt 

22 v. Abr8lD. The police, in this case, directed a doctor to secure a 

18342 U.S. 165 (1952).
 

19Ibid., 172-173.
 

20347 u.s. 128 (1954).
 

2lPritchett, American Constitution, 610. 

22352 u.s. 432 (1957). 

1 
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sample of an unconscious mania blood to determine whether he vas 

intoxicated. The sample was positive and was used to convict the man. 

This case involved the exclusion rule and the Fifth Amendment I s privilege 

against self-incrimination. The Court upheld the blood tests as "routine 

in our everyday life," and therefore, they did not violate the prisoner's 

Fifth Amendment privilege against self-incrimination. 23 The Court 

accepted the use of a hypodermic needle and the use of evidence obtained 

in such a manner because it did not shock the conscience as opposed to 

the "brutal" method of pumping the stomach used in Rochin. Thus, the 
• 

distinguishing test between acceptable methods and unacceptable ones vas 

the element of physical brutality, which was not present in the Breithaupt 

case. 

All three Cases represent the problems that the Wolf ruling had 

caused in finding an effective means of enforcing the Fourth Amendment. 

The ruling had allowed some states to obtain evidence in illegal seizures, 

as these states were protected from federal interference. The logical 

outcome of the dilemma came wi th ~ v • .Q!1h.2.. Police officers suspected 

that a certain criminal vas hiding in Miss Mapp' s apartment. The police 

forcibly entered the home and found obscene material in a trunk. During 

the subsequent proceedings the officers could not produce the warrant 

itself, thus introducing the question of whether the search vas legal. But 

because there was no brutal force used against Miss Napp in obtaining the 

23Ibid., 436. 
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Material (as in Rochin) the Ohio court followed the Wolf rule and 

admi tted the evidence in court. She was convicted and appealed to the 

Supreme Court. The Supreme Court overruled the !£21l. case stating that 

all evidence obtained by searches and sei zures in violation of the 

24Constitution was inaillnissible in a state court. The Court decided that 

the exclusion of evidence seized illegally was basic to the Fourth 

Amendment right, and without such a rule the Fourth Amendment had no 

real meaning. Thus, when the states had fniled to guarantee the true .' 

meaning of the Fourth Amendment, they no longer were allowed to 

experiment in finding other "remedies" to enforce the amendment. 

Although the subject of state versus federal rules on jury trial 

is the topic for a later chapter, several comments on federal 

requirements on jury trial illustrate an interesting comparison to the 

Wolf-~ situation. The requirement that trial jruies must number 

twelve in federal courts appears to have little substantive basis, and 

therefore, was not intended to be, and probably will not be applied to 

the states. A3 Harlan, dissenting, pointed out in Duncan, there is little 

significance "except to mystics in the number 12. ,,25 On the other hand, 

the requirement of unanimity may be a substantive incident of a jury 

trial. The main argument for unanimity is that it makes the prosecution 

prove guilt beyond a doubt. Those who oppose unanimity argue that 

24367 u.s. 643 (1961).
 

25391 U.S. 145, 182.
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majority rule should be the prevailing determination. The Duncan 

decision, as the Wolf decision, could be followed by a state case where 

unanimity was denied and fatally affected the results of the trial. 

Several stutes do not require unanimity in cases where the federal courts 

do. 26 

Two years later in Ker . v. California, the Supreme Court added 

strength to the ~ decision when it interpreted the decision as 
~ 

follows: 

• • • The Fourth Amendment 'is enforceable 
against them ~e state~ by the same sanction of 
exclusion as is used against the Federal Government,' 
by the application of the same constitutional 
standard prohibiting 'unreasonable searches and 
seizures. '27 

The result was that, following l'18PP and ill, the guarantees of the 

Fourteenth Amendment were then considered coextensive with those of the 

~ Fourth. There wae no longer any established line of demarcation 

between the constitutional principles governing the standards for state 

searches and seizures, and those controlling federal activity of that 

kind. 29 As Harlan, concurring, stated, "Henceforth state searches and 

seizures are to be judged by the same constitutional standards as apply 

26See infra, Chapter VII. 

27374 U.S. 23, 30-31 (1963). 

28Justice Brennan, dissenting, ibid., 64. 

29Justice Harlan, concurring, ibid., 44-45. 
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30in the federal system." 

The trend from ~ to Ker_ was to require more rigid standards 

of the states. The Court was shoring an increasing tendency to look at 

state trials from the viewpoint of federal courts and their requirements. 

In the case of ~ v. Ohio, the federal intrusion seemed warranted. The~, 
'(1
.1.; states had been given a chance in li£li. and then did not follow with
\~'.; 

effective enforcement of the Fourth Amendment. The conclusion was that 

to enforce the Fourth Amendment in the United States the exclusionary 

rule vas necessary. On the other hand, the ~ decision opened many 

questions relating to federal laws on searches and seizures and just how 

far a state had to obey them. These questions were quite similar to the 

questions from the Duncan decision relating to federal requirements of 

twelve-man juries, unanimous verdicts and petty offenses. There is no 

reason that federal and state requirements have to be the same regarding 

any constitutional guarantee, including the right to trial by jury. The 

two components in the federal system could quite easily establish varying 

standards to the same constitutional guarantee. In some cases the state 

could establish much stricter standards than the federal government. 

The second area of Supreme Court decisions was related to self-

incrimination, a guarantee intermingled in some instances with the search 

and seizure area. For a considerable amount of time the states had been 

allowed to comment upon a defendant's failure to take the witness stand, 

as in Twining and Adamson. These decisions were overruled. however, in 

';,1 
J>1 

30Ibid., 45. 

" .,~ 
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Malloy v. Hogan. 31 A man refused to answer question concerning charges 

of gambling activities and was jailed for cont8mpt. The Supreme Court 

reversed the lower court and applied the Fifth Amendment's privilege 

against self-incrimination to the states. In making tha application 

the Court also reasoned: 

It would be incongruous to have different 
standards determine the validity of a claim of 
privilege based on the same feared prosecution, 
depending on whether the claim was asserted in a 
state or federal court. Therefore, the same 
standards must determine whether an accused's 
silence in either a federal or state proceeding 
is justified.32 

Harlan dissented in opposition to the application of certain guarantees 

from the first eight amendments to the states, "freighted with their 

entire accompanying body of federal doctrine.")) 

The Malloy ruling was applied in Griffin v. California?4 In 

this case a California law allowed both judge and prosecutor to comment 

on the accused's failure to testify. Harlan concurred, but said the 

decision was just another example of "the creeping paralysis with which 

this Court's recent adoption of the 'incorporation' doctrine is infecting 

n35the operation of the federal system. He viewed incorporation as an 

inflexible method of guaranteeing due process in state trials. The 

)1)78 U.S. 1 (1964).
 

32Ibid., 11.
 

33Ibid., 19.
 

34380 u.S. 609 (1965).
 

35~., 616.
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general conclusion reached in Griffin was that a defendant's control 

over his own defense was disrupted when his failure to testify was 

subject to comment by either a federal or state prosecutor. There could 

be a number of legi timate reasons for a defendant's failure to testify, 

other than a reason which infers guilt. If a defendant did not have 

adequate knowledge on a particular subject to speak, in doing so he 

might, unknowingly, incriminate himself. 

The third area of special concern, but not as publicized as other 

areas, involved the Eighth Amendment' a cruel and unusual punishment 

clause. The landmark case concerned a California law making it an offense 

36to possess or use narcotics while in the state. The law did not require 

a:ny proof that the addict had bought or used any, or had any in his 

possession. The Court decided that the statute to punish addiction, as 

it were, inflicted cruel and unusual punishment in violation of the 

Eighth and Fourteenth Amendments. The cruel and unusual punishment 

resulted not from the degree of punishment (90 days), but from convicting 

the addict of a crime. The Court equated punishing addiction to 

punishing inaani ty. As the decision pointed out, "even one day in prison 

would be a cruel and unusual punishment for the 'crime' of having a 

common cold. H37 AI though punishing one for a disease is not wUversally 

denoted a crime, punishing the insane for a crime, because they could 

not help their actions, ia not legally or socially accepted. Addiction 

36aobinson v. California, 370 u.s. 660 (1962). 

37Ibid., 667. 
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i6 becoming increasingly labeled as a disease and not a crime. The 

Robinson case has come the closest of the three named cases38 in 

representing the "new approach." Treating addiction as a sickness rather 

than a crime is a development in the Anglo-American "scheme of ordered 

liberty," but not necessarily in other nations or idealized systems of 

justice. 1~e result of using the test, in this case, was tighter control 

of the states. 

The fourth group of decisions involved the right to counsel in 

the Sixth Amendment. The approach to the current case on the right of 

counsel, Gideon v. Wainwright,39 came in Powell v. Alabama and Betts v. 

Brady. As previously discussed, the Powell decision stated that in the 

special circumstances of that particular case counsel should have been 

afforded. 40 In the Betts decision4l the Court again examined the special 

circumstances of the case, but came to the conclusion that in this case 

counsel was not fundamental to due process. Finally, in Gideon, the Court 
(I 
q; declared that to deny a defendant counsel because he was too poor to hire 

'1* 
,J, one, would deny him a fair trial and due process under the Sixth and 

Fourteenth Amendments. To deny counsel on the ground that a defendant 

could not afford one, implied that only the rich would receive a fair 

38See supra, n. 2 and accompanying text. 

.
39)72 u.s. 335 (1963) • 

~ 

'~" 

,. ~ 
w

40See supra, Chapter IV, notes 20-23 and accompanying text. 

41316 u.S. 455 (1942). 
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trial, as those who could not meet the sum would be denied an adequate 

defense. Quoting Powell v. Alabama, the Court stated: 

Even the intelligent and educated layman
 
has small and sometimes no skill in the science
 
of law. If charged wi th a crime, he is incapable,
 
generally, of determining for himself whether the
 
indictment is good or bad. He is unfamiliar vi th
 
the rules of evidence. Left wi thout the aid of
 
counsel he may be put on trial without proper
 
charge, and convicted upon incompetent evidence,
 
or evidence irrelevant to the issue or otherwise
 
inadmissible. He lacks both the skill and
 
knowledge adequately to prepare his defense, even
 
though he be not guilty, he faces the danger of
 
conviction because he knows not how to establish
 
his innocence. 42
 

In Gideon the Court viewed lawyers in criminal prosecutions as lUxuries, 

"used by everyone from government agencies to criminals. ft43 Finally, 

the Court pointed out that the right to counsel might not be deemed 

fundamental and essential to a fair trial in some countries, but it was 

in the United States. This statement is an exact copy of what the Court 

in Duncan called the "new approach," that is, a right might not be 

fundamental in aome systems but is "fundamental in the context of the 

criminal processes maintained by the American States."44 That is, 

whatever the majority of states deem the proper approach is fundamental. 

Duncan v. Louisiana is in~cately woven into this "new approach." 

42287 U.s. 45, 68-69. 

43372 U.s. 335, 344. 

44Duncan v. Louisiana, 391 u.s. 145, 150 n. 14• 

>"~··I':··.···.·
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The Court made a careful study of the history of jury trial from 

45England to the United States. Every consti tution of the original 

states guaranteed jury trial in one form or another. 46 The laws of 

every contemporary state guaranteEd a right to jury trial in serious 

criminal cases; no state had dispensed vi th it. 47 The Court recognized 

that prior dicta contained opinion contrary to the Duncan holding, but 

the Court did not consider this prior dicta particularly important. 'l'he 

Court specifically dismissed Maxwell v. Dow, Snyder v. Massachusetts, 

and Palko v. Connecticut. 

None of these cases, however, dealt vith 
a state which had purported to dispense entirely 
wi tb a jury trial in serious criminal cases. In 
nei ther Palko nor Snyder was jury trial actually 
at issue, although both cases contain important 
dicta asserting that the right to jury trial is 
not essential to ordered liberty and may be 
dispensed with by the States regardless of the 
Sixth and Fourteenth Amendments. In Nalloy v. 
Hogan ••• the Court rejected Palko's discussion 
of the self-incrimination clause. Respectfully, 
we reject the prior dicta regarding jury trial in 
criminal cases. 48 

The Court justified this rejection on two grounds. First, since the 

earlier cases vere dicta and did not actually deal specifically vi th a 

denial of jury trial, the Duncan decision was not overturning a previous 

45Ibid., 151-154.
 

46

Ibid., 154. 

47llii., 155.
 

48Ibid ., 154-155.
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case, but only rejecting dicta. fult had a complete denial of jury trial 

reached the Court earlier, would the Court have found jury trial 

fundamental and required? The answer turns on the approximate date the 

case would have come to the Court. As late as 1953 the Court upheld in 

Stein v. New York the traditional view that jury trial was not 

fundamental. 49 However, after 1953 a shift appeared in some Court 

decisions. In U.S. ~ rel. Toth v. Quarles the Court labeled jury trial 

so important to liberty of the individual 
that it appears in two parts of the Constitution. 
• • • This right of trial by jury ranks very hi~ 

in our catalogue of constitutional safeguards. 5 

In ~ v. Covert, involving the trial of civilians attached to military 

personnel, the Court said even further, 

In the view of our heritage and the history 
of the adoption of the Constitution and the Bill of 
Rights, it seems peculiarly anomalous to say that 
trial by a civilian judge and an independent jury 
picked from the co~on citizenry are not fundamental 
rights. (emphasis added)51 

This dicta was an important change in that the Court had never referred to 

jury trial as "fundamental" in any previous dicta. 

Two cases may have in essence been a confirmation of the right to 

trial by jury before the Duncan decision. In Irw~~ v. Dowd, involving the 

impartiality of a jury sitting in a highly publicized trial, the Court 

proclaimed jury trial "priceless," 

:J 49See supra, n. 39 and accompanying text. 

;.1.·:.::'.· 
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5°350 U.s. 11, 16 (1955). 

51
354 u.s. 1, 9-10 (1957). 
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• • • although this Court has said that the
 
14th Amendment does not demand the use of jury trials
 
in a s tate I s criminal procedure, ~ s tate has
 
constitutionality provided ~~~•••• In the
 
ultimate analysis, only the jury can strip a man of
 
his liberty or his life. (emphasis added),2
 

A.l though this was dicta, not involving the direct issue in the case, the
 

Court said that only a jury could deprive a man of life or liberty.
 

The reasoning was that "every state" had provided for trial by jury,
 

.' 
that is, in the Anglo-American system the jury was fundamental. This 

was the "new approach" to which the Duncan Court referred. 

In 1966 the Court went even further in its dicta when it stated 

The command of the Sixth Amendment 
that 'the accused shall enjoy, the right to a 
• • • trial by an impartial jury • • • I is made 
applicable to the states through the Due Process 
Clause of the Fourteenth Amendment. 53 

Both of the preceding cases involved the question of jury trial 

impartiality and not a complete loss of jury trial. However, their 

significance is notable when the overwhelming dicta on jury trials 

covering almost one hundred years contrary to these decisions is 

considered. These cases are evidence that the Court has been moving toward 

the Duncan decision for the past decade. 

Second, the Court rationalized its rejection of prior dicta on 

jury trials because the past cases rested on an old test, and the new 

test that has evolved in recent years looked at a right in a different 

light. As the Court in Duncan stated, 

52366 u.s. 717, 721-722 (1962). 

53parker v. Gladden, 385 u.s. 363, 364 (1966). 
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A criminal process which was fair and
 
equi table but used no juries is easy to imagine.
 
It would make use of alternative guarantees and
 
protections which would serve the purposes that
 
the jury serves in the English and American
 
systems. Yet no American State has undertaken
 
to construct such a system. • • • Every state
 
••• uses the jury extensively. 54
 

This application of jury trial, consistent with the "new approach," 

admi tted that other forma of procedure might be equally as fair as a 

jury in determining guilt, but, most important, it was the jury alone 

which was fundamental in the ".Anglo-American regime of ordered liberty." 

Duncan v. Louisiana was the seventh in a series of cases applying 

the guarantees of the Sixth Amendment to the states. All but one of the 

other six cases had been decided since 1963. The first case, In ~ 

Oliver in 1948,55 involved the "public triaP guarantee in the Sixth 

Amendment. The case concerned the "one-1Il8D. grand jury" system of 

Hichigan. The case arose when a judge, :ri tting as a grand jury, 

determined that one of the witnesses was not telling the truth. With no 

break in the proceedings, in the secrecy of the grand jury, the judge 

charged the wi tnsss with contempt, convicted and sentenced him to sixty 

days in jail. The wi tneas was denied the right to counsel and to be 

confronted with the vi tnesses against him. The Court decided that a 

trial held in secrecy denied fundamental fairness of due process which 

required "a charge fairly made and fairly tried in a public tribunal. ,,56 

54391 u.S. 145, 150 n. 14. 

55333 u.S. 257 (1948). 

56Ibid., 278. 
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The Court statedz 

In view of this nation's historic distrust 
of secret proceedings, their inherent dangers to 
freedom, and the universal requirement of our 
federal and state governments that criminal trials 
be public, the Fourteenth Amendment's guarantee 
that no one shall be deprived of his liberty without 
due process of law means at least tg,t an accused 
cannot be thus sentenced to prison. 5 

the Sixth Amendment, although subsequent cases held this case accomplished 

The Court did not specifically "apply" the public trial guarantee of 
: 

that end. 

Gideon v. Wainwright was the second of the Sixth Amendment cases 

to specifically apply a guarantee through the Fourteenth Amendment to 

the sta.tes. 58 Following Gideon the Court declared in Pointer v. Texas 

that confrontation of witnesses and croes-examination was a "fundamental 

right essential to a fair trial," and made these protections obligatory 

on the states through the Fourteenth Amendment. 59 The case resulted 

when the transcript of testimony given by a wi tness at the preliminary 

hearing was introduced at the trial because the vi tness had left the 

state and was unavailable to testify. The Court expressed the opinion 

that 

57Ibid., 2:73. 

;:: 
:~r 

59380 u.S. 400 (1965) • 

58Irwin v. Dowd was the first case, 
accompanying text. 

see supra, n. 52 and 
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The right of confrontation and cross
exa.mination is an essential and fundamental 
requirement for the kind of fair trial which is 
this country's constitutional goal. (emphasis 
added) 60 

Again the Court emphasized the right as fundamental in the United States. 

In both Pointer and Gideon the Court deemed the rights in 

question "fundamental to a fair trial," which the Court in Duncan did not 

directly do. In both Gideon and Pointer, however, the Court expressly 

held that the rights in the Sixth Amendment were made obligatory on the 

states by the Fourteenth Amendment. Justice Harlan, concurring in 

Pointer, rejected the Court's test of applying the Sixth Amendment 

guarantee, but found the right to a public trial "implicit in the concept 

of ordered liberty" as reflected in the due process clause of the 

61
Fourteenth Amendment, independent of the Sixth. Justice Harlan held 

to the Palko test of ordered liberty baaed on fundamental fairness, 

rather than the application of parts of the Bill of Rights in a selective 

62 
process, or Justice Black's total incorporation. 

In Klopfer v. North Carolina the Court held that the right to a 

speedy trial provision of the Sixth Amendment was applicable against the 

63states. A university professor's 1964 trial for a sit-in trespass had 

· ,.• ~: 

,!-' 60Ibid., 405. 
~. 

61Ibid., 400. 

62Justice Harlan, dissenting, Duncan v. Louisiana, 391 u.s. 
145, 171. 

63386 u.s. 213 (1967) • 

.; 
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resulted in a hung jury. Over a year later the prosecutor secured a 

special order, stating he did not intend to prosecute the case further 

at that time, but with leave to reinstate the indictment. 64 Thus the 

defendant was in constant fear that the trial might be renewed at some 

later time. '!'he Court explained that the pendancy of the indictment 

might subject him to public scorn and deprive him of employment and 

almost certainly force curtailment of his speech, associations and 

65participations in unpopular causes. This violated the accused's 

right to 8 speedy trial guaranteed by the Sixth and Fourteenth Amendments. 

The Court made similar statements in Washington v. ~ where 

the Court stated: 

The right of the accused to have compulsory 
process for obtaining vi tnesses in his favor stands 
on no lesser footing than other Sixth Amendment 
rights that we have previously held applicable to 
the states. At one time, it was thought that the 
Sixth Amendment had no application to state criminal 
proceedings. That view no longer prevails, and in 
recent years we have increasingly looked to the 
specific guarantees of the Sixth Amendment to 
determine whether a state criminal trial was conducted 
with due process of law. 66 

The language in this 1967 C83e strongly suggested that the Court 

considered all Sixth Amendment rights applicable in state proceedings. 

Washington represented a significant prelude to Duncan v. Louisiana. The 

I 
I 
:j 6~tchett, American Constitution, 639. 

,;

I·~. 65386 u.s. 213, 224.'~. 
'·.·..

'~ 66388 u.s. 14, 18 (1967) • 
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Court in Duncan concluded that 

in the American States, as in the federal 
judicial system, a general grant of jury trial for 
serious offenses is a fundamental right, essential 
for preventing miscarriages of justice and for 
assuring th6t fair trials are provided for all 
defendants. 7 

The Supreme Court in recent years had sharply departed from the 

Palko test of "ordered liberty." This can be seen not 80 much in the 
.. 

phrasings of the various tests but the manner in which the Court reached 

its conclusions in applying a guarantee to the states, and also in 

the increasing control the recent decisions have brought over state 

criminal proceedings. In review, the ~ decision was a necessary 

remedy for the failure of the states to enforce the Fourth Amendment, 

thus the federal exclusionary rule was applied to the states. In ~uulov 

v. ~ the Court recognized the inconsistency in having two different 

standards determine state and federal prosecution on the exact same 

issue of self-incrimination. In Gideon and Pointer the Court carefully 

pointed out that the rights in question were fundamental to the American 

system, although not necessarily to every system.. The majority in 

Washington v. Texas recognized the recent trend of testing state criminal 

trials in light of the Sixth Amendment. Thus, the Duncan decision was 

not a radical change in the test used in similar cases on the Sixth 

Amendment. On the contrary, the dicta in ~ v. Quarles, Reid v. Covert, 

and especially Parker v. Gladden and Irwin v. Dowd, heralded a new status 
· 't~~j 

.").; for jury trial and the Sixth Amendment. Although only dicta in Parker v. 
i~ 

67391 U.S. 145, 157-158. 
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Gladden jury trial bec8Jlle "fund8Jllental" and applicable to the states 

through the Due Process Clause of the Fourteenth Amendment" before the 

Duncan decision had made the formal application of the jury trial provision 

of the Sixth Amendment to the states. 

In a sense the "new approach", ~ the Duncan ~ defined it, 

was actually an extension of the ~ test of ordered liberty. In the 

previous tests the guiding factor was supposedly an ideal system of 

justice. The guidelines for that system ultimately came from the 

prevailing modes and procedures in the United states. Therefore. looking 

at the "Anglo-American system", as in Duncan. was not new in itself. On 

the other hand. as discussed in relation to the Robinson case, this 
'~ 

,I 

1

i Duncan test may allow for application of new ideas which develop in the 

American legal system. In the final analysis. what was really new in this 

so-called "new approach" was the Court's increasing reliance on the 
'~ 

federal Bill of Rights as guidelines for testing state criminal trials,1 
I 

'1 in addition to a new emphasis on the practices upheld in a majority of the 

states in determining what was fundamental. 

Justice Harlan strongly dissented from this "new approach" of the 

Court in Duncan and other recent cases. 

l

The Due Process Clause of the Fourteenth Amendment 
requires that those procedures be fundamentally fair in 
all respects. It does not, in my view. impose or encourage 
nationwide uniformity for ita own sake; it does not command 
adherence to forms that happen to be old; and it does not 
impose on the states the rules that m~ be in force in the 
federal courts except where such rules are also found to 
be essential to basic fairness. 68 

~ 

~ 

,1 68Duncan v. Louisiana, 391 U.s. 145. 172. 

J
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This was only one example of Harlan I s dissent to the application of 

Bill of Rights I guarantees to the states. 69 Harlan I s objection rested 

on a "fundBlIlental fairness" doctrine. Justice Harlan I s view of due 

process stemmed from the Twining decision. There due process was an 

evolving concept and therefore involved the gradual inclusion and 

exclusion of those principles which were deemed fUndBlIlental to due 

process. The test of including those principles in due process was 

fairness. Thus, Harlan contended, if due process required only fairness, 

then "the inquiry in each case must be whether 

70 wus a fair one." 

a state trial process 

Harlan's major criticism of the majority's decision was lack of 

any real consideration of the jury as necessary to fairness. The Court 

did not evaluate, as pointed out, the procedure by which Duncan was tried 

in the original trial. This lack of consideration for fairness sets the 

Duncan decision apart from even the cases on the Sixth Amendment, Gideon 

v. wainwright or Pointer v. ~, where a consideration of fairness was 

at least a part of the analysis. Harlan saw the approach of the majority 

, t nal 1 . 71 
~n er ogJ.c. 

as a compromise on 

He described the decision as an unwillingness on the 

the ease of the incorporationist doctrine without its 

J 
I 
J 
\
,j 
I 
1 
i 
i 

!
" 

i 
~ 

'4 

?lIbid., 181. 

7°Duncan v. Louisiana, 391 u.s. 145, 187. 

69See opinions in ~ v. Ohio (dissenting); Ker v. California 
(concurring); Malloy v. Hogan (dissenting); Pointer v. Texas (concurring); 
Griffin v. California (concurring); Klopfer v. North Carolina (concurring). 
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part of the Court to determine whether denial of trial by jury in the 

Duncan si tuation, or in any other situation, was fundamentally unfair. 

Since the Court failed to accomplish this task, Harlan started "from 

the beginning. ,,72 Based on his view of due process, his first question 

waS whether Louisiana had denied Duncan due process by trying him for 

simple battery without a jury. His answer was no. Although the right 

to counsel was properly part of a fair trial, "it simply has not been 

demonstrated, nor, I think, can it be demonstrated, that trial by jury is 

1 
1 the only fair means of resolving issues of fact. n73 In the first place, 

the original virtue of the jury, the lim! tations a jury imposed on a 

'1 tyramlous judiciary, had disappeared. Judges were elected, not appointed 

by a "distant monarch.,,74 Harlan pointed out that the jury was cumbersome, 

75'I costly, slow, and untrained. 
'I
 
1, Harlan conceded that even if he could be convinced that trial by
 

! 
: jury was a fundamental right in some cases, he could find nothing to 
1
 
l
 
\ include the crime of simple battery in the category of serious crimes. The 

1 

1 
basic criticism here is the great weight that the Court placed on 

potential penalty, rather than the nature of the crime or the imposed 

penal ty (60 days), which clearly placed Duncan's offense in the "petty".~
 
.~ 

class. Harlan cited instances where crimes with greater penalties had

1 

1 72Ibid., 183. 

i 73Ibid., 187. 

74Ibid ., 188.~ 
'l 

75 

j 

j, 
... 

9Ibid., 188-18 • 
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been tried without a jury during the colonial period. He emphasized 

that there was no obvious reason why a jury trial vas fundamental to 

76fairness	 in robbery and not in petit theft. 

Harlan's criticisms of the majority decision are based on several 

tenets. The Court slighted but did not totally avoid the issue of 

fairness. In the traditional sense, that is, in terms of the ~ 

ordered liberty test, the Court did avoid a consideration of the events 

of Duncan's original trial, such as the conflicting testimony, the fact 

he was a Negro, and the racial atmosphere which accompanied the trial. 

However, under the new test that the Court sets up in the Duncan decision, 

denying a jury trial for an offense carrying a two year penalty was, in 

the Court I s opinion, a denial of fairness in the Anglo-American system. 

Whereas more serious penalties may have been imposed in the colonial 

period vi thout affording a jury trial, such extreme punishments demanded 

jury trial in the American legal system today. Again, this can be 

compared to the Robinson decision where the arrest and conviction of an 

addict were deemed contrary to the prevailing thought in the United States. 

In the final analysis, the "new approach" formulates a test that will grow 

wi th the changing conceptions of fairness in the United States. This 

~ 
-I	 test is very close to the fundamental fairness test of Harlan, vi th the 

exceptions that this test might, as it has in recent cases, result in1 
:~ identical federal-state stWldards and that the guiding factor is not an 

idealized system, as it seems to be in Harlan's test, but the process in,1.:' 
.~ 

. 'l 

j 

76Ibid.,	 192.
+f'7: 

~ 

:1 
~~ 
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the majority of states. 

Other reasons for the Court's avoidance of the fairness issue 

involved the nature of Duncan I s original trial. There was no specific 

event or element in the original trial which made it unfair. The fact 

that the testimony conflicted did not resolve the conflict in Duncan's 

favor. The only way the Court could have examined the element of 

unfairness at the original trial was to point to racial tension which 

existed in the county at the time. There was no evidence to prove 

that discrimination occurred against Gary Duncan, even though all the 

wi tnesses against him were wbi teo However, and it is certain this was 

one of the objects the Court believed important, there was a reasonable 

doubt that the evidence, consisting of the testimony of one man in 

reali ty was sufficient to convict Duncan fairly. The Court made 

implication to this in its concluding remarks. 

Providing an accused with the right to be 
tried by a jury of his peers gave him an inestimable 
safeguard against the corrupt or over zealous 
prosecutor and ~ainst the complaint, biased or 
eccentric judge. 7 

Al though the Court emphasized the two year penalty which Duncan 

faced as the determining factor, the Court decision did not ignore the 

other attributes of a jury. 'l'he jury was guaranteed criminal defendants 

"in order to prevent oppression by the Government. u78 The majority 

77Ibid ., 156. 

78391 u.s. 145, 155. 
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opinion illustrated the pOBsibili ty of unfounded criminal charges or a 

judge who was too responsible to the dictates of higher authority. 

Indirectly the Court seemed to be considering the possible prejudice of 

the judge in Duncan l s original trial. The jury protected a defendant 

from the "complaint, biased, or eccentric judge. ,,79 The jury was found 

to be more sympathetic than the judge. But the Court did not end its 

argument on this basis. The Court found the jury trial provisions in 

the federal and state constitutions testified to the reluctance of the 

American people to trust a man's life, liberty or property to one judge. 

Thus, the Court returned to the new approach of viewing fundamental 

principles not from an ideal system, but the system actually established 

in the states. "'file deep commitment of the Nation to the right of jury 

trial in serious criminal cases as a defense against arbitrary law 

enforcement" qualified for protection under the due process clause of the 

80Fourteenth Amendment. The decision recognized the weaknesses of the 

•l jury system, but added that recent studies had found the jury more lenient 

81
than the judge in cases where they differed. According to the decision,

1 
I 
1 then. jury trial was fundamental to due process. not because a defendant 
I 

may never be as fairly treated by a judge as a jury, or that every trial 

I
.I 

79Ibid ., 156.~ 
1 

,1 80Ibid• 

8~ven and Zeisel, The American~. 4 n. 23, as cited in ~., 
157. 

1
'I 

j 
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before a judge was unfair, but that the jury guarded against unfairness 

in many cases and in "most places more trials for serious crimes are to 

juries than to a court alone. ,,82 Overall, the Court refused to say that 

the jury procedure was necessary to a fair trial, but the fact that most 

of the states and defendants showed a preference for the jury made it 

fundamental to due process in the Fourteenth Amendment. The Duncan 

decision can be contrasted to the Gideon case where the Court 

specifically stated that counsel was "fundamental to a fair trial" and 

that most defendants could not present their own case. Nevertheless, 

the Gideon case illustrated the "new approach" also t but gave a more 

careful consideration to fairness than Dtmcan. The consideration of 

"fairness" in the Duncan decision took on a new light than in previous 

decisions. 

In looking at the Anglo-American system, the decision naturally 

studied the laws and practices of the stutes. This may be a guideline 

to be followed in future cases in the Court. Rather than idealistically
j 
i 
1 consider the nature of a particular right, the Duncan decision may be 
,l 
:1 heralding a new emphasis on state provisions as a determining factor in 
I 
j what rights are to be considered fundamental. Harlan does not reject 
j 

the Bill of Rights as totslly irrelevant in interpreting the due process 

clause of the Fourteenth Amendment. On the contraryt in Duncan he stated 

82Ibid ., 158. 
I
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the Bill of Rights was evidence of uAmerican standards of fundamental 

fairness. "83 What Harlan objected to was the idea that all phases of 

any given guarantee were necessarily fundamental. 

Justice Fortas concurred in the Duncan decision but also took 

issue with the implication in the majority's opinion that all the rules 

incidental to the right of jury trial in federal courts be imported to 

the states. As Harlan pointed out earlier, Fortas S8W no reason to .. 

assume that 

Our decision today should require us to
 
impose federal requirements such as unanimous
 
verdicts or a jury of 12 upon the ~tates. To take
 
this course • • • would inflict a serious blow
 
upon the principle of federalism. 84
 

Fortas and Harlan expressed a widely held opposition to these recent 

Supreme Court decisions which have imposed specific standards on the 

states in criminal trials. 

Justice Black, however, expressed the belief in hiB concurring 

opinion in Duncan that applying the Bill of Rights to the states according 

to the same standards that protected those rights against the federal 

government, did not interfere with the "concept of federalism. ,,85 He 

could not accept the idea that under the "guise of federalism" the states 

could experiment with the protections afforded citizens by the Bill of 

Rights. He pointed out in a similar opinion in Pointer v. ~: 

83Duncan v. Louisiana, 391 U.S. 145, 177. 

84Ibid., 213. 

10 ..85Dun UJ. S~ ana , 391 u.s. 145, 170. =-==c;:;::an::. v. 

,1, 
I 
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••• to deny to the States the power to
 
impair a fundamental constitutional right is not
 
to increase federal power, but, rather, to limit
 
the power of both federal and state governments'
 
in favor of safeguarding the fundamental rights
 
and liberties of the individual. In my view this
 
promotes rather than undermines the basic policy
 
of avoiding excess concentration of power in
 
government, federal or state, which underlies our
 
concepts of federalism. 86
 

Black's thesis was that his concept of total incorporation, or the 
.. 

majority's concept of selective incorporation, was actually more in the 

interest of the states and federalism than the fundamental fairness 

doctrine of Justice Harlan. He explained that Harlan's doctrine 

restricted the states to practices which a majority of the Court was 

87willing to accept on a "case-by-ease" basis. Black described his 

doc trine as a fi gh t agains t the expansi on of the Court's authori ty over 

the states "through the use of a broad, general interpretation of due 

process that permits judges to strike down state laws they do not like.,,88 

In a sense, Justice Black's doctrine is a more restrictive 

doctrine than Justice Harlan. Under Black's theory the Fourteenth 

Amendment would incorporate the Bill of Rights and not allow judges to 

decide at any one time what they thought was fundamentally fair. 

Nevertheless, under Black's theory the states in some instances would have 

to comply with what have been deemed constitutional and therefore, federal 

standards which might not be any better than the ones the states have 

86380 U.s. 400 as quoted in 1bid. 

87Duncan v. Louisiana, 391 u.s. 145, 171. 

88Ibid• 
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developed. For example, requiring that juries must be composed of 12 

men is not infini tely better than a jury of 10 or 14. Yet if the Sixth 

Amendmentls jury trial provision were applied to the states under Black's 

theory then the states would have to follow such constitutional require-

menta. However, if a certain federal rule were deemed a constitutional 

requirement, as the exclusionary rule implicit in the Fourth Amendment, 

then it would be illogical to allow the states to violate it by using 

some other process, as Black points out. Probably here lies the answer 

to why the Court has never fully accepted Black1s theory: some federal 

rules can not be justified as a necessary part of a constitutional 
" 

provision. Thus, the Court has preferred to interpret the guarantees of 
~;, 

'"I the Bill of Rir,hts on an individual basis to allow the Court to state 

i which are, and are not, fundamental elements of a guarantee.
1 
~ In light of the "new approach", what affect rill the Duncan 

decision have on the states? The issue of federalism debated by Justices 

Harlan and Black is central to the answer of this question. 
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CHAPTER VII 

DUNCAN V. LOUISIANA 

AND THE STATES 

." 
The dissenting opinion of Justice Harlan and the concurring 

opinion of Justice Fortas raised an important question about the Duncan 

decision: What affect would the decision have on state jury procedures? 

Specifically, what issues did the Court decision discuss involving the 

relationship of the states and federal criminal processes? The states 

had been allowed to determine jury procedures for one hundred years 

after the adoption of the Fourteenth Amendment. Moreover, until before 

the decision jury trial was not considered a fundamental element of 

criminal procedure. Even the most recent statements on jury trial had 

been dicta in cases involving other issues. Under these conditions 

little uniformity of state and federal jury trials was achieved. However, 

before Duncan, the Court had always held that this diversity did not 

adversely affect state criminal trials. Now that the Sixth Amendment jury 

trial had been applied to the states, the state judicial systems had to 

conform to the Amendment. But what requirements does the Sixth Amendment 

jury trial provision include? The Court dealt incidently wi tb these 

issues in Duncan v. Louisiana. 

The state of Louisiana contended in arguments before the Supreme 

Court reviewing the Duncan case that even if the state must grant jury 
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trials in serious criminal cases, the conviction of Gary Duncan was 

valid because he was tried for simple battery and was sentenced to only 

60 days in the parish prison. 
1 

The Court denied this contention and 

began reviewing the guidelines in granting jury trials. 

The Court recognized a commonly held belief that not all crimes 

were subject to jury trial at the time of adoption of the Constitution. 

So-called petty offenses were tried without 
juries both in England and in the Colonies and have 
always been held to be exempt from the otherwise 
comprehensive language of the Sixth Amendment's trial 
provisions. There is not Bubstantial evidence that 
the Framers intended to depart from this established 
common-law practice • • •• These same considerations 2 
compel the same result under the Fourteenth Amendment. 

Thus, according to the Sixth and Fourteenth Amendments, jury trials were 

not granted to those accused of petty offenses. The exclusion of petty 

crimes from the jury trial guarantees has been justified in the interests 

I 
I 

of increased efficiency of law enforcement and judicial administration 

and in the view that the penal ties on petty crimes are not serious enough 

't
I 
I 

to justify a jury trial. However, it is interesting to consider that if 

the Court in Duncan has found jury trial fundamental to due process, then 

it is fundamental in all offenses, and to exclude the petty offender is 

to deny him due process of law. The definition of "petty offense" however, 

is far from clear and has given the Court some serious difficulty on 

several occasions. 

lDuncan v. Louisiffi16, 391 U.S. 145, 159. 

2Ibid., 160. See also, supra, Chapter III note 50. 
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As it rill be recalled, 3 during the colonial period petty 

offenses were exempt from the privilege of a jury. Jury trials were 

also withheld from specific offenses and there was no unifying 

consideration as to the type of crimirlal offense subjected to summary 

trial,4 no uniformity in the number of magistrates before whom the 

various offenses were tried, and no uniformity governing appeals to 

courts vi. th juries. 5 Thus, the Court on several occasions found it 

6difficul t to define "petty offense." Callan v. Wilson was the first 

case in which the Court stated that petty offenses could be tried without 

a jury. The case involved the crime of conspiracy, and the court 

emphasized the nature of the crime rather than the possible penalty as 

the determining factor in granting jury trials. The fine was only $25, 

but the Court decided that conspiracy was serious by its nature and, 

therefore, entitled to a trial by jury. In 1904, however, the Court 

added that in addition to the nature of the offense, the amount of 

7punishment prescribed also determined whether a crime was petty or not.

In District of ColUlllbia v. ~ the defendant violated a local police 

regulation requiring a license to operate a business. The maximum possible 

3See ~, Chapter III, notes 42-46, and accompanying text. 

4Ibid ., n. 43. 

5Frankfurter and Corcoran, "Petty Offenses," Harvard Law Review,
 
XXXIX, 922-25.
 

6127 u.s. 540 (1888). 

7Schick v. U.S., 195 U.s. 65 (1904). 
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/1 

penal ty was $300 and ninety days in prison, but he was sentenced to pay 

an offense carrying a small penalty does not always indicate the offense 

wi th a lengthy penalty would not be a petty offense. On the other hand, 

is petty. A. crime may be serious if a stigma attaches to it, or if extra-

prefers. In a sense the amount of punishment could be a gauge as to the 

communi ty 1 8 view as to the serious of the crime, 13 and therefore, a crime 

In light of these recent cases which have emphasized the six month line, 

it would appear that this is the definition of petty that the Court 

Court determined that a six month prison term was within the legislative 

definition9 of petty and therefore did not require a trial by jury.10 

In Duncan the Court referred to this statutory interpretation of petty 

in the federal courts. 11 A case tried one month after Duncan referred 

to the federal legislative definition of petty as the determining factor. 12 

$300 or go to jail for sixty days. The Court held this was petty based 

on the potential penalty and the nature of the offense.S In 1966 the 

8282 U.S. 63 (1930). 

w )Cheff v. Schnackenberg, 384 U.S. 373 (1966 • 

918 U.S.C. Sec. 1 defines a petty offense a.a one 
punishment does not exceed six months imprisonment and a 

in which the 
$500 fine. 

llDun 
~=c,;;;an~ v. La ..

llls~ana, 391 U.S. 145, 161. 

12~ v. Tgylor Implement Mfg. Co., 391 U.s. 216 (1968). 

13District £f Columbia v. Clawans, 300 U.s. 617, 628. 
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legal consequences stem from it, for example, drunken driving.14 

Nevertheless, the Court refused to settle the exact location of the line 

between petty and serious offenses. Furthermore, at one point the Court 

indicated	 that a one year prison term might also signify the dividing 

line. 15 This vagueness on the part of the Court could have been 

intentional in order to allow the states some measure of freedom in 

classifying pe tty crimes. 

.~ 

The state of Louisiana presented two arguments against the 

imposi tion of jury trial in Duncan I s case. First, the penalty actually 

imposed on Duncan was only sixty days. Louisiana cited the ~ case 

where the penalty imposed was the determining factor~;. The Court 

answered this contention by stating that Cheff did "not reach the 

situation where a legislative judgment as to the seriousness of the crime 

vas imbedded in the statute in the form of an express authorization to 

impose a heavy penalty for the crime in question. "16 The Court explained 

that ~ concerned criminal contempt which involved a vide range of 

conduct, Bome not requiring jury trial. In addition, criminal contempt 

was unique in that legislative bodies often authorized punishment without 

stating the extent of the penalty which could be imposed. Under the 

•Ji 
'1	 l4Elaine J. Pollock "Due Process and Jury Trials in state Courts," 

Arizona Law Review, X (1968),
t 

499. 
t 
I 15Duncan v. Louisiana, 391 u.s. 145, 161.I -.,
 

16

Duncan v. Louisiana, 391 u.s. 145, 162 n. 35. 



statute in Qhill, the penalty was not set. Therefore, the Court concluded 

it was not applicable to the Duncan case. Although the Court has, on 

other occasions, used imposed penalty as the determining factor, the 

two year potential penalty on the offense of simple battery clearly 

classified the crime as serious and worthy of a jury trial. The fact 

that Duncan's sentence happened to be sixty days vas incidental because 

others tried under the same statute could have easily received six 

months or the full two-year penalty. 

The second argument by Louisiana was that simple battery was not 

a serious crime by nature. The simple battery in question was either a 

17"slap" or a "touch" on the elbow. Louisiana contended that this was 

simple, not aggravated, battery. Historically, justices of the peace in 

Bngland did not use juries and they had jurisdiction over assault and 

battery.18 The "Brief for Appellee" questioned In ~ Robinson, used by 

Appellant, as proof that a jury trial was required in cases of battery.19 

In this case the defendants were charged with assault and battery by 

"beating, wounding, and ill treating" the victim, an aggravated degree 

:\ 
] of battery, and therefore, not applicable to the case of Gary Duncan. 20 

J 
;, 

The Court did not take issue on this point with Louisiana; rather the 

emphasis was placed on the potential penalty that Duncan could have faced. 

17Duncan v. Louisiana, 391 u.s. 145, 147. 

18Holdsworth, ! History of English Law, II, 364. 

1920 D.C. 570 (Sup. Ct. D.C. 1892) as cited in Duncan v. Louisiana, 
"Brief for Appellee," 13. 

20Ibid • 

J 
.".j 
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In this case the length of the penalty so clearly denoted the offense as 

serious t that the court did not find it necessary to consider the nature 

21of the act as a factor in granting a jury trial. 

Al though Duncan involved a two-year penal ty, the Court had shown 

a preference for the six month line t as it pointed out that New York, 

New Jersey and Louisiana did not afford jury trials for offenses with 

more than six months penalty.22 New York state provided a jury within 

New York City only for offenses bearing a maximum sentence greater than 

23 one year. Two New York cases subsequent to the Duncan decision show a 

division of opinion on whether the six month line is part of the require

ment placed upon the state. In ~eople v. Morganbesser24 the state 

supreme court, the court of original jurisdiction t decided that the New 

York statute was valid and no jury trial was required. In the second 

case, People v. "Bowdoin t ,,25 the New York County Criminal Court decided 

that a one year punishment without a jury trial did not violate the 

Duncan decision. In New Jersey all disorderly person offenses, carrying 

2lAggravated batterYt carrying a potential penalty of 10 years 
imprisonment t is not considered a jury trial crime in Louisiana. La. Rev. 
Stat. 14: 34.1. 

22Duncan v. Louieiana t 391 u.s. 145, 163 n. 33. 

23N•y•C• Crim. Ct. Act. Sec. 40 (1966); People v. Sanabria, 249 
N.Y.S. 2d 66 (196~ -- ---

24293 N.Y. S2d 397 (Sup. Ct. 1968). 

2557 ~lisc. 2d 536, N.Y.C. Crim. Ct. (1968). 
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a maximum penalty of one year in jailor Sl,ooo fine, or both, were 

26tried without a jury at the time of the Duncan decision. In ~ v. 

Maier the New Jersey Supreme Court decided that because the offense W88 

simple assault and battery, comparable to disorderly conduct, that it 

could be tried vi thout a jury. Z7 

Louisiana granted jury trials only in cases in which capital 

punishment or imprisonment at hard labor could be imposed. 28 In lieu 

of the federal standards on jury trials being applied to these states 

as 8 result of the Duncan decision, there were two possible ways for 

these states to adjust to the si tuation: (1) provide for jury trials 

for all offenses whose maximum possible sentence exceeded the federal six 

month's limit, or (2) lover the maximum possible misdemeanor sentences to 

meet the federal limit, sO that those offenses could continue to be tried 

by a judge alone. 29 The Louisiana legislature has combined the two 

solutions by lowering the maximum possible sentence of nineteen offenses 

to meet the federal petty offense limit;30 and misdemeanors whose 

26 •N.J. ~. 2a. 169-4. 

2713 N.J. 235 (1953). 

28See supra, n. 16. 

29Judi th ~1. Arnette, IIJury Trial in Louisiana-Implications of
 
Duncan," Louisiana Law Review, XXXIX (1968), 126-127.
 

3°La • ~ 1968, No. 647 as cited in llli. 
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punishment continued to exceed the federal limit were to be tried by a 

. 31
five-man Jury. In JWle, 1968, the New Jersey legislature amended their 

disorderly person statute so that it was a petty offense subject to 

imprisonment for not more than six months. 32 

No specific changes have been made in New York, other than the 

two mentioned cases, regarding the Duncan decision. The attorney general 

of the state of New York, however, filed a brief as amicus curiae when 

the Supreme Court accepted the Duncan appeal. 33 In this brief New York 

argued that the federal statute providing for a six month line in petty 

offenses had never been held to be constitutionally mandated. The brief 

argued that the line was an arbitrary line drawn by Congress for describing 

a class of misdemeanors rather than an attempt to define the maximum 

constitutional limitation of sentence for offenses tried without a jury. 

The legislative history of 18 U.S.C. Section 1 suggested that Cor~ess was 

of the view that offenses punishable by imprisonment of anything less 

than one year could be constitutionally tried in the federal courts 

wi thout a jury and settled upon six months in order to fall well wi thin 

constitutional requirements. 34 The brief cited the study of Frankfurter 

13 La Code Crim. f. Art. 779 as cited in ibid. 

32Assembly Bill No. 847 as cited in .Ann Fraser Bours, "The Jury as 
the underwriter of the Presumption of Innocence in State Criminal Cases-
A Role Hade Possible by Duncan v. Louisiana," Boston University Law Review 
XLIX (1969) 148-149. 

33"13rief of the State of New York as Amicus Curiae," Duncan v. 
Louisiana. 

34See 72 Congo Rec. 9992 (1930) as cited in ~., 6. 
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and Corcoran ~hich showed that some offenses at common law were petty 

even though they carried one year prison penalties. 35 The approach of 

the New York courts was to require jury trials only in serious, not petty, 

offenses, and to distinguish between the two classes of cases according 

to whether or not a particular crime was an indictable offense at common 

law. The brief concluded that since New York only dispensed with jury 

trials in misdemeanor offenses that were not indictable offenses at ~ 

common law, the New York practice conformed with the federal standard 

relating to the nature of the crime charged and was consistent with the 

Sixth Amendment. 36 

The brief from New York was expressing the views of all the states 

on the determining of petty offenses. Unlike the federal courts, which 

had an express statutory provision on what was a petty offense, the states 

from the time of the adoption of their constitutions had determined petty 

offenses on the basis of common law. This common law referred to the 

common law at the adoption of the state constitution so that crimes not 

triable by jury at common law, and offenses of comparable character, were 

classified as "petty. II "Offenses of comparable character" were those 

offenses that by their nature were similar to offenses existent at the 

adoption of the state constitution. On the theory of their being offenses 

comparable to crimes existing in colonial times, many minor offenses 

unknown to the common law have been held triable by a court without a 

35Ibid• 

36Ibid ., 5. 
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jury, for example, illegal sale of 01eomargarine,37 violations of game 

laws,38 illegal transportation and sale of intoxicating liquors,39 and 

40violation of motor vehicle laws. In some of the states the courts have 

recently been inquiring into the severity of the possible penalty and the 

moral quality (involving contemporary considerations) of the act, as well 

as whether the offense was one which required a jury at common 1aw. 41 

Nevertheless, the state test has remained basically a determination on .. 

the basis of the common law at the adoption of its constitution. 

In some respects this test was not entirely different from the 

federal tests before an express federal statute set the determination at 

six months. Before such express determination the federal courts 

42determined petty offenses also on the basis of common law. In District 

of Columbia v. C1awans the Court said that although the nature of the 

offense might make it appear to be petty, the eeveri ty of the punishment 

may make the offense "so serious as to be comparable with common law 

37SChick v. U.S., 195 U.S. 65 (1904). 

38~ v. Sexton, 121 Tenn. 35 (1908) as cited in Busch, Law and 
Tactics, 51. 

39State v. Skipper, 163 La. 18 (1927) as cited in ibid. 

40Wi11iams v. Pierson, 301 Ky. 302 (1945) as cited in ibid. 

411n ~ Bueher, 50 N.J. 501 (1967). 

42Cal1an v. Wilson, 127 U.S. 540 (1888). 
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i crimes, and thus to entitle the accused to the benefit of trial by 
1 

jury•• "43 Since petty crimes in 1789 usually involved penalties of , 
. , 

six months, and the federal government found a need for uniformity in 

federal courts, the six month division W8.8 placed in statutory form. Of 

course, the states continued to determine petty offenses on the basis of 

common law at the time of the adoption of their particular constitutions. 

One source concluded from the Duncan decision that the six-month .0 

line requirement in state courts would eventually result in a gradual 

re-evaluation of the whole class of offenses designated 8.8 petty.44 

Although great diversity now exists between the stateo on penalties imposed 

for similar crimes,45 it is doubtful that many more states, other than 

New York, New Jersey and Louisiana, will voluntarily re-evaluate all 

offenses they designate as petty, solely on the basis of the Duncan 

decision. There are several reasons for this conclusion. First, the 

Court did not specify a need for such a change in express terms. Second, 

slightly over two-thirds of the state consti tuUons contain a provision 

43District of Columbia v. Clawans, 300 u.s. 617, 625 (1937). 

44"Consti tutional Law: Fourteenth Amendment Entitles Defendants 
Charged with Serious Crimes in State Courts," Vanderbilt ~ Review, XXI 
(1968), 1099, 1103. 

45James H. Webb, "Criminal Law and Procedure," Two Centuries 
Growth of American~: 1701-1901 (New York: Charles Scribner's Sons, 
1901), 379-380. 
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essentially the same as that in the Sixth Amendment-the accused is 

entitled to jury trial in all criminal prosecutions. 46 In a few 

jurisdictions the consti tutional right to jury trial is expressly limi ted 

to certain offenses, such as those prosecuted for indictment. 47 In most 

of these states, however, the constitutions have been extended on the 

right of jury trial beyond that actually stated in the constitution. The 

great majority of states appear to be in accord with the federal provision 

on petty offenses. 

Justice Black was still not satisfied with using the term "petty" 

in granting jury trials. In ~ v. Taylor Implement l'lanufacturing 

Company,48 Black stated that the term "petty" was vague and "until it is 

given a better definition than the Court gives it today \].n Dunc~, I 

do not desire to condemn the right to trial by jury to such an uncertain 

fate. ,A9 Black: admitted he was "not as sure as the Court seems to be" 

that the term Ilpetty" should be used to determine jury trial for a criminal 

defendant. Nevertheless, the Court was unwilling to settle the exact 

division between petty and serious crimes. To set a fair line would be 

impossible, because each case has special circum3tances which may be more 

important than the penal ty imposed. Again, the Court' B approach to this 

46Advisory Committee on the Criminal Trial, Standards Relating to 
~ E2 Jury, (American Bar Association Project on ~unimum Standards for 
Criminal Justice, Chicago: American Bar Association, May, 1968), 21. 

47Alabama Constitution, Art. I, Sec. 6. 

48391 u.S. 216 (1968). The Court decided that a 10 day jail 
sentence and .50 fine was petty. 

49Ibid ., 233. 
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problem may have been a conscious attempt to give a warning to states 

such as New York and New Jersey to change their laws. As 1n ~ v. 

Colorado. if the states comply with the general spirit of the Sixth 

Amendment jury trial provision, then the Court will continue to allow 

the states some freedom in the jury trial area. 

Louisiana objected to the Courtls inclusion of jury trial in the 

due process clause because the states would be obligated to comply with 

all past interpretations of the Sixth Amendment. 50 Specifically, 

Louisiana objected to applications of the decisions for federal courts 

which required 12-man juries and unanimous verdicts, and the decision 

which barred trying of crimes subject to the Sixth Amendment jury trial 

provision by the procedure of de novo trials. 51 The Court, however, 

concluded that "it seems very unlikely to us that our decision today will 

require widespread changes in state criminal processes. "52 Although the 

Court did not reply at length to Louisiana's contention, the court 

supported the above conclusion with two statements. First, "our decisions 

interpreting the Sixth Amendment are always subject to reconsideration."53 

Second, most of the states had provisions equal in breadth to the Sixth 

50"Brief for Appellee", 73-81; Duncan v. Louisiana, 391 u.S. 145, 
159 n. 30. 

51Thompson v. Utah, 170 u.S. 343 (1898) (12 man juries and unanimous 
verdicts in federal courts); Callan v. Wilson, 127 U.S. 540 (1888) (barring 
de novo trials). For "de novo" see supra, note 66. Twelve-man juries and 
unanimous verdicts are two distinct requirements. The former stipulates that 
a jury must be composed of twelve men, no more, no less. in all instances. 
'l.'he latter, requires that the jury must reach a unanimous verdict to convict 
a defendant. 

52Duncan v. Louisiana, 391 u.S. 145. 158 n. 30. 

53~. 
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Amendment, if that amendment was construed to exclude petty offenses. 

In illustrating the second contention the decision could find only four 

states where less than twelve-man juries were used in offenses carrying 

penalties greater than one year, and only two states, Louisiana and 

Oregon, where less-than-unanimous juries could convict for offenses 

carrying penal ties greater than one year. The Court seemed to question 

one type of state procedure. 

However 10 states authorize first-stage 
trials without juries for crimes carrying lengthy 
penalties; these States give a convicted defendant 
the right to a de novo trial before a jury in a 
different court"3'4-

The Court did not directly pass judgment on these ~.1l2.!2 trials in the 

Duncan case. However, in citing some state provisions the majority 

inferred a partial approval of the one-year maximum penalty in granting 

jury trials. Since six states differed from the six-month line only 

slightly, the Court may have been accepting their provisions as 

const1 tutional under the Sixth Amendment. On the other hand, New Jersey 

and Louisiana. have interpreted the case to require the federal limit of 

six months. 

If other states must comply, as New Jersey, by granting 12-man, 

wlanimous juries in all cases involving offenses carrying a penalty over 

six months imprisonment,then many states will have to change their 

consti tutions and laws. Such changes indica.te the degree to which the 

54Ibid • 
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state provisions of jury trial differed from the federal provisions 

prior to the Duncan decision although the Duncan decision does not 

specifically order such changes. 

How varied was a state jury procedure from the federal jury 

procedure at the time of Duncan v. Louisiana? In federal courts a jury 

has always been interpreted to mean 

••• a trial by jury as understood and
 
applied at common law, and includes all the
 
essential elements as they were recognized in
 
this country and England when the ConsU tution
 
was adopted•••• These elements were: (1) That
 
the jury should consist of twelve men, neither
 
more nor less; (2) that the trial should be in
 
the presence and under the superintendence of a
 
judge having power to instruct them as to the
 
lav and advise them in respect of the fac~~ i and
 
(3) that the verdict should be unanimous. 

This view was subsequently upheld in Andres v. U.S., 56 and Singer v. 

U.S. 57 

The requirement of a unanimous verdict has been a controversial 

Bubject. Those who favored unanimity argued that the accused should be 

proved guilty beyond a reasonable doubt. 58 It was thought by those who 

supported it that requiring unanimity demanded more careful consideration 

of the questions in the case. Some even proved that less than unanimous 

verdicts worked to the disadvantage of the defendant. Jurisdictions 

55 ( )Patton v • .!h§.., 281 U.S. 716, 288 1930. 

56333 U.s. 740 (1948). 

57380 U.S. 24 (1965). 

58Hibbon v. ~. 204 F. 2d 834, 6th Cir. (1953). 



which allowed majority verdicts had 45% fewer hung juries. 

If a 10:2 verdict had been permitted, 34% 
of the juries would have convicted and B% would 
have acqui ted; if a 9: 3 verdict had 'been permitted, 
44% would have convicted and lz' would have 
ac~uited; and if an 8:4 verdict had 'been permitted, 
50% would have convicted and 16% would have 
acqui ted.59 

Of the cases in which juries did reach a unanimous verdict, tvo-thirds 

were guilty verdicts. One study concluded that unanimity was not of 

major importance because, 

• • • in the instances where there is an
 
initial majority either for conviction or for
 
acqui ttal, the jury in roughly nine out of ten
 
cases decides in the direction of the initial
 
majority. Only with extreme infrequency does the
 
minority succeed in persuading the ~ority to
 
change its mind during deliberation.
 

Nevertheless, a unanimous verdict may be part of the substantive procedure 

in a jury trial. It is possible that the reason juries convict in fewer 

cases than the jud8e because they must operate as a group and must reach 

a unanimous verdict, thu~ demanding a higher threshold of reasonable 

doubt. Although the Court said the decision would require "widespread 

changes," the decision inferred that those two states, Louisiana and 

Oregon, would have to che.nge their laws to comply with the federal rule 

on unanimous verdicts. Both Oregon and Louisiana allowed less than 

61
unanimous verdicts for offenses carrying ~~ year imprisonment. 

59Advisory Commi ttee on the Criminal Trial, 27. 

6°Harry Ka.lven, Jr., and Hans Zeisel, The American ~ (Boston:
 
Little, Brown and Co., 1966), 448.
 

61Louisiana ~. Art. 7 Sec. 41; Oregon Const. Art. 1 Sec. 11 
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Oklahoma, Texas, Idaho and !-lontana do not provide unanimous verdicts for 

62offenses carrying a possible penalty over six months. In a federal 

court such a procedure would be unconstitutional. But in view of the 

Court's hesitency on the question of a six-montb line, the constitutionality 

of these provisions is in doubt. The Court further confused the question 

of whether unanimity will be required in DeStefano v. Woods, where the 

court interpreted Duncan as having "left open the question of the 

continued validity of the statement ••• that the Sixth Amendment right 

to jury trial included a right not to be convicted by less than unanimous 

,,63verdic.t 

Mantell v. Dow held that state juries did not have to be twelve 

in number. At the time of the Duncan decision there vere 22 state 

consti tutiona which did not require juries of 12 in certain cases, and 

about 20 states had enacted statutes to the	 effect that there would be 

64only six jurors in trials in certain courts. Most of these states met 

the federal requirement, however, because they either allowed less than 

12 jurors only by conaent of the accused or	 both parties, or allowed less 

than 12 jurors only in cases involving penal ties less than six months in 

length. 65 The Court pointed out that only four states, Florida, Oregon, 

620klahoma Const. Art 2 Sec. 19; Texas Const. Art 5 Sec. 13: 
Idaho ~. Art 1 Sec. 7; Montana~. Art 3 Sec. 23. 

63392 u.S. 631, 633 (1968). 

64AdvisOry Committee on Criminal Jury Trial, 25. 

65Colorado, Connecticut, Delaware, Kansas, ~~land, Missouri, 
Nevada, Ohio, Vermont, Wisconsin, Wyoming (consent); Arizona, j·tichigan, 
Montana, Nebraska, New Mexico, South Dakota, Tennessee, Washington (less 
than six months). 
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Texas and Utah, allowed juries of less than 12 without the defendant's 

consent or for offenses carrying a punishment ~~ yeax. On the 

other hand, thirteen states do not provide l2-man juries in cases involving 

66
offenses with penalties over six: months. As with the unanimity 

requirement, the consti tutionali ty of these provisions may be questioned. 

The Court implied a certain doubt as to the acceptabili ty of 

state procedures which deny jury trial in the first instance but allow 

67 
a jury trial on appe3.1 to a second court, that is, de .!!2!2.. This 

de Q2!2. procedure allows an opportuni ty for a convicted man to appeal to 

a higher court for a new trial where he vould receive a jury. However, 

no t all who appeal receive the de !l2.!.2., or new, tri ale The higher court 

looks at the evidence, and if that court feels there is doubt as to the 

conclusion of the lower court on the basis of evidence presented, or if 

that court feels the presence of doubt is so strong that a jury could 

possibly reach a contrary verdict, then the higher court will grant a de 

.!!2.!2. trial with jury. The disadvantages to this procedure are obvious. 

The ease of appeal varies greatly wi th the state, court, and PBXticular 

judge in question. Nevertheless, the states had generally held that in 

66Alaska , Florida, Georgia<, Iowa, Kentucky, Louisiana, New York, 
Oklahoma, Oregon, South Caxolina, Utah, Virginia, Idaho. 

67De novo trial-a new trial or retrial had in an appellate court 
in which the whole case is gone into as if no trial whatever had been had 
in the court below. Black, DictionarY, 1677. The de novo trial with jury 
denies a jury in the first trial but offers the opportuni ty for a second 
trial with a jury. Only those who are convicted and ask for the second 
trial receive one. Depending on the particular state's provision or 
particular court involved, some judges may deny the right to a de novo trial 
if the reviewing court sees that the judgment below vas with the evidence 
and not against the evidence. 
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lesser, but not necessarily petty, offenses the constitutional right to 

jury trial was secured under the de .£2!2. procedure if the right of appeal 

was wi thout lIunreasonable restrictions. lI68 However, de B.Q.Y2. trials were 

declared unconstitutional in federal courts, because such procedure was 

considered 8. denial of the essential right to trial by jury.69 When 

discussing state provisions on jury trial the Court in Duncan prefaced 

its statements on de lli2.!2. trials vi th the hesitant ''however,'' indicating 

that the ten states who offered de lli2.!2. trials were not protecting the 

70
right to jury trial to its fullest extent. These ten states may need 

to bar the de .!lQ!.2. procedure to petty offenses only, or provide jury 

trials in the first instance where offenses carrying penal ties over six 

months or even one year are involved. 

The effect Duncan v. Louisiana will have on the states is still 

uncertain a year and two months after the decision. To what degree the 

Court intended the states to change their jury trial standards to comply 

wi th the federal standards is not entirely clear from the decision. Some 

states, New Jersey for example, have indicated that the Duncan decision 

imposed the federal standard of six months in petty offenses. On the 

question of unanimity and 12-man juries, the outcome is uncertain. On 

68CitY E1. Bellingham v. Rite 37 Wash. 2d 652 (1950). 

69Callan v. Wilson, 127 U.S. 540 (1888).
 

70
Alabama, Delaware, Maine, Massachusetts, New Hampshire, North 
Carolina, Rhode Island, Arkansas, Maryland, Minnesota. 
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all three issues the Court may decide what they had previously deemed 

constitutional requirements applicable in the federal courts as merely 

federal standards or rules now that the Sixth Amendment jury trial 

provision has been applied to the states. In other words, l2-man juries 

and unanimous verdicts may not be necessary to maintain the integrity 

of the jury trial provision of the Sixth Amendment. It is interesting 

to note that this is the same type of decision made in Wolf v. Colorado 

concerning the federal exclusion rule, a judicially implied rule not 

necessary for the enforcement of the Fourth Amendment. The!2l[ Case 

vas overruled twelve years later in ~ v. Ohio when the Court decided 

the exclusion rule was mandatory to maintain the guarantees of the Fourth 

Amendment. The Duncan decision implied that at least a few changes would 

take place as a result of the decision, but not too many. In using the 

"nev approach" the Court pointed out that a majority of the states 

require l2-man juries and unanimous verdicts for serious crimes. Although 

mentioning some of the states which did not require such standards, the 

decision did not specifically state those states would have to Change. 

The Court's indication that their interpretations of the Sixth Amendment 

vere "always subject to reconsideration" may be heralding future decisions 

on the matters of l2-man and unanimity requirements • 

• 
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CHAPTER VIII 

SUMMARY 

Before Duncan v. Louisiana, trial by jury was considered a 

procedural aspect of due process. The origin of the jury was commonly, 

although erroneously, traced to the Nagna Carta in 1215. In this feudal 

document later generations of Englishmen found the seeds of the jury 

trial as a procedural safeguard against the arbitrary actions of the 

Crown, both in England and later in the colonies. When jury trial was 

brought to the colonies, it reached a dominance it had not had in England 

and eventually superceded all other modes of trial. The colonists 

generally held jury trial as an inestimable privilege in legal 

proceeding. However, the scope and extent of jury trial varied with each 

colony. The resulting diversity caused considerable debate at the 

Constitutional Convention, as the delegates tried to attach specific 

standards to the right of trial by jury. 

The framers of the Constitution were only able to include a 

general guarantee for jury trial, so as not to endanger the varying 

practices relative to jury trial in the individual states. Nevertheless, 

all the states' new conati tutions protected the right to trial by jury in 

one form or another. Early in the judicial history of each state, a 

jury trial was defined as one which met the common law characteristics or 

requirements of a jury at the adoption of its constitution, that is, a 

jury composed of exactly twelve men who would issue only unanimous verdicts. 
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The right to a common laY jury yas vi thheld in cases involving "petty 

offenses." Petty offenses were those minor offenses carrying lesser 

penalties and excluded from a jury trial in the interest of efficient 

judicial administration. Howver, the definition of a "petty offense" 

was never exact and the exclusion of these offenses from the jury trial 

procedure varied with each state. The federal courts followed these same 

common law guarantees relative to a jury. At the close of the nineteenth 
, 

century, the Supreme Court had several occasions to describe the common 

law jury as one composed of twelve men issuing unanimous verdicts in 

federal courts. 

In Barron v. Baltimore, 1833, the Supreme Court issued a decision 

which the states had, in effect, followed since the adoption of the 

Constitution. That decision stated that the first eight amendments 

applied only to the federal government and did not protect the individual 

against state action. Under this license, many states denied the Negro, 

and others, a good many civil rights guaranteed wh1 te men. The Fourteenth 

Amendment was specifically intended to protect the newly freed slave 

against arbitrary action by the state. Some contended that the framers 

of the Fourteenth ~nendment intended, through the Amendment, to reverse 

the doctrine the Barron decision had announced. The main exponent of this 

total incorporation theory became Justice Hugo Black. 

Through study of the debates a certain incorporation of the first 

eight amendments appears to have been understood by the members of 

Congress. The state ratifying legislatures, however, did not know of 

incorporation, but merely ratified the ~nendment. Unfortunately, the 

Fourteenth Amendment was not interpreted by the Supreme Court as having 



overturned the Barron decision. On the contrary,
 

House ~ the Fourteenth Amendment's privileges and immunities
 

was denied as a medium to incorporate the Bill of Rights. Thus,
 

states were free to continue administration of criminal processes as
 

before the Civil War.
 

After the Slaughter-House Cases, the due process clause of the 

Fourteenth Amendment came under judicial view. In Hurtado v. California 

the Court began to restrict the states to certain "fundamental principles" 

at the base of "civil and political institutions." A.l though many members 

of Congress had thought due process included jury trial, the Court's 

decisions following Hurtado continued the belief that none of the 

protections of the Bill of Rights was included in the due process clause 

for that would have made the Constitution redundant. In 1937 in ~ 

v. Connecticut, the Court developed an "absorption" process more commonly 

called selective incorporation. Using this process certain guarantees in 

the Bill of Rights might be included or "absorbed" into the due process 

clause of the Fourteenth Amendment if the guarantee were essential to the 

"concept of ordered liberty." Consistent with this test state trials 

were judged only by terms of due process, fairness and ordered liberty. 

If a state trial was fundamentally fair, then the trial met the standards 

of due process. Of course, as had been the case throughout history, the 

state's procedures and laws could not violate a specific and applicable 

prOVision of the Constitution. Trial by jury was consistently held not 

to be fundamental to ordered liberty. Under Palko's ordered liberty test, 
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jury trial was a procedure that a fair and civilized system could exist 

wi thout. The jury was no more fair than other modes of procedure the 

states might develop. 

Slowly, however, the Court began to develop a "new approach" to 

the incorporation of specific guarantees of the Bill of Rights in regard 

to state actions. The majority in the Duncan case identified the test 

for this new approach aa whether a procedure waa necessary to an "Anglo

American regime of ordered liberty." The test emphasized the practices 

in the American states, not an idealized system as in Palko. This new 

test was one which could grow as the Anglo-American system changedj such 

was the basis for the decisions in Robinson v. California, Gideon v. 

Wainwright and others. One resulting affect of using the ne.... test seemed 

to be an ever-increasing imposition of federal standards on the states, 

although this may have been meroly a coincidence. The imposition of 

certain standards was most often made to ensure the application of a 

right. The decisions of the recent cases showed a reluctance to enforce 

a "watered-down" version a Bill of Rights' guarantee to the states. 

Nevertheless, the imposition of these standards are justified in the 

interest of liberty. For example, in ~ v. Colorado the Court applied 

the Fourth Amendment right to be free from unreasonable searches and 

seizures, but refused to include the exclusionary rule, which the decision 

termed a "judicially implied" rule and not the only meane of enforcement. 

The states could develop their own methods of enforcing the Fourth 

Amendment. The states, however, failed to follow the implication in ~ 

and thus, in ~ v. ~, the exclusionary rule was applied as a 
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Bubstantive part of the Fourth Amendment right. Justice Black accepted 

the "new" selective incorporation, as he did not view it as an interference 

wi th federalism. He could not agree to state violation of rights which 

were concededly fundamental in federal courts. 

Justice Harlan dissented in the Duncan case on two grounds. One, 

he could not find jury trial fundamental to due process, and therefore, 

a substantive right. Two, he espoused a doctrine of fundamental fairness, 

not selective incorporation. Using the fundamental fairness doctrine, 

Harlan cri ticized the majority opinion for ignoring the issue of fairness 

and the jury. The lack of consideration for fairness, as it had been 

considered in Gideon, for example, set the Duncan decision in a category 

by i teelt. The reason tor the abaense of opinion on the fairness issue 

had several causes. Primarily, the emphasis of the Court on the new 

"Anglo-American" approach allowed the Court to give Duncan a new trial on 

the sole basis of the denial of jury trial for a serious crime; i.e. 

carrying a two-year potential penalty. Such a lengthy penalty, without 

the right to trial by jury, was clearly a violation of the "American 

scheme of justice," regardless of the nature of the offense or the sixty

day penalty imposed. In the specific case of Duncan's original trial, 

there was 11 ttle proof that the trial had been unfair on other grounds, 

or that discrimination existed against Duncan as a Negro, so that the 

Louisiana statute was used as the medium for the application of the right 

to jury trial to the states. It did not matter that Duncan's offense was 

only simple battery. The potential punishment was the only realistic test 

of fairness. 

Justices Harlan, Stewart and Fortes objected to the implication 
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in the Duncan decision that all past interpretations of the Sixth 

Amendment would carry over to the states. The four basic federal 

requirements governing petty offenses, twelve-man juries, and unanimous 

verdicts, and barring de !:.2!2. trials, might now be applied in state 

courts. Harlan saw this as an unnecessary interference with federalism. 

Although the Court stated that its interpretations of the Sixth Amendment 

were always "open to reconsideration," the Court did not squarely face 

the issue, and concluded that not many state changes would take place 

anyway. Several states have already initiated legislative changes to 

comply with the six month (federal) line in classifying petty offenses. 

Whether the states will change other standards on jury trial to meet the 

federal requirements is in the future. A.t least the requirements barring 

de novo trials and allowing only unanimous verdicts have some possible 

basis for substantive application to the jury trial right, whereas the 

twelve-man requirement is less convincing as a substantive requirement. 

Thus, Duncan v. Louisiana has elevated jury trial from a. status 

as a procedural safeguard to a substantive right protected against 

arbitrary state action. In the decision a new test has been recognized 

and articulated which has altered the course of American constitutional 

history. 
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