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CHAPTER I 

INTRODUCTION 

Ergb1tm 2t lba tb"ka. This thesis concern. the 

controversy between Kansas and Colorado over the us. of the 

Arkansas River waters. Such a study has never been _de in 

a thorough way. Arguments of one kind or another began over 

the use of the river's water not long after settlement of the 

High Plains took place, and atter the western Kansas and 

eaatern Colorado farmer. found that by irrigating they could 

make something ot the "Qr_t American Desert." Arguments 

ranged from Denver to Topeka, and a great many people have 

been involved. from the _11 faraer to governors. congress­

men, and Supreme Court justices. Towns have been irate with 

each other and accusations have b.en thrown back and torth 

between the two states since the 1890's. Although litigation 

was not constant over the years, it dragged on and on. Robert 

Richmond, state archivist, said, 

Historians, scientists and geographers have continued 
to refer to the controversy but no one has systematically
outlined just what has gone on. It is time that someone 
does stUdy the story in a scholarly way. Certainly the 
Kansas State Historical Society 1s interested if such a 
presentation for the use of future researchers. 

lStatement by Robert Richmond, personal interview. 
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The purpose is to compile a number of materials on this 

sUbject into one source. 

Method 2t procedure. Because of the complexity of 

the subject, only the Kansas version has been explored, and 

even this portion has been condensed considerably. Therefore, 

the focal point is on the suit brought by Kansas against 

Colorado during the years 1901 to 1907, and the Arkansas River 

compact, Which brOUght an end to the altercation in 1949. 

Except where necessary to give topical information, this is 

a chronological presentation. 

aackBEqund 2t 1hl QontroyeEsY. The headwaters of the 

Arkansas River are in the southern Rocky Mountains in central 

Colorado at an elevation of over 11,000 teet. The river flows 

south from its source and bends to the east a few miles west 

of &alida, Colorado. The river continues thrOUgh eastern 

Colorado to near Pord, Kansas, where it turns to the south­

east to Wichita and flows south out of the state, then through 

the states of Oklahoma and Arkansas where it empties into the 

Mississippi River at a point on the Arkansas-Mississippi state 

line. 2 

Settlement of the Arkansas Valley began in 1868. A 

railroad was built through the entire length of the valley 

by 1873, and as a result the bottom lands were extensively 

cultivated, several towns and citie.,were incorporated, and 

the population increased rapidly. By 1815 all the bottom 

2See Chapter II for further description of the river. 
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lands in the east or lower hal~ of the valley were settled 

and those in the west or upper half by 1882. Thus, 1883 saw 

all the bottom lands along the Arkansas River in a state of 

successful and prosperous cultivation. 

The waters of the nearby river furnished the tounda~ 

tion for this prosperity. There was an ample supply for 

domestic purposes, watering of stock, operation ot mills and 

fa.ctories, and saturating and subirrigating the bottom lands 

a.ll the way to the uplands on either side of the river. 

Several years after the lands in the Arkansas Valley 

had been settled and extensively irrimated and cultivated, 

and after parts of the river's flow had been diverted for 

manufacturing and milling purposes, the State of Colorado 

and several irrigation companies began appropriating and 

diverting the Arkansas River between canon City, Colorado, 

and the Kansas state line. All the natural and normal waters 

and a large portion of the flood waters were diverted by 1891, 

thus destroying down river the power for manufacturing pur­

pOBes, lowering the under~lO'W of the bo~tom lands about five 

teet, and cutting otf entirely the water for irrigation 

ditches in the western part of Kan.... As a result, the 

cheap water power was replaced by costly steam power, pro­

ductiveness and value of bottom lands reduced, the irrigation 

ditches left dry with lands uncultivated, and the revenues of 

the State of Kansas and its municipalities decreased con­

siderably.' 

3Kansas W.:£ Joy.rnal.. January 14, 1906. 
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A suit was instituted in 1901 by the order ot the 

Kansas Legislature. Colorado and all the irrigation companles 

doing business along the Arkansas River were named as defend­

ants. The Kansas attorney general was nominally 1n charge ot 

the case, however, JUdge S. S. Ashbaugh of Wichita did most 

of the actual work and was recognized as chier counsel 1n the 

case for Kansas. He was counseled by the attorney general, 

H.	 H. Loomis, and by Pred D. Smith, a lawyer who actively 
4assisted in the case.

The ma1n question was whether or not the waters of 

the Arkansas River had been diverted causing damage to the 

01 tlzens of Kan9lls. Kansas charged that great damage had 

been done to its residents through whose lands the river 

flowed. Kansas contended that the enormous diversion in 

Colorado of water from the Arkansas River had lessened the 

productiveness. wealth, and prosperity of the valley through­

out its entire 350 miles in length and the 2,500 miles of 

bottom la.nd. 5 

The taking of testimony began on August IS. 1904, and 

was completed on June 16. 1905. The evidence gathered con­

sisted of 8,559 typewritten pages. Complainant's evidence 

in chief and on rebuttal was 3.611 pages long, the defendant's 

evidence was 3.284 pages, and the intervenor's evidence 

covered 1.646 pages. There were 347 witnesses sworn in to 

4l1Wi•
 
1ta.nes WZ Journal, May 13, 1907.
 



5 

testify, of which 143 testified for the complainant, 156 

declared for the defendant, and 48 witnessed tor the inter­

venor. Exhibits introduced and filed number 122. Sixty­

eight of the exhibits were presented by the State of Kansasf 

thirty-two were introduced by the State o~ Colorado, one by 

the Graham Ditch Company, three by the Arkansas Valley Sugar 

Beet and Irrigated land Company, and eighteen by the inter-

Yenor. 

Colorado's defense was that the _ ters fell e1ther as 

rain or snow within the boundaries of the state, and that 

Colorado, "by reason of her sovereignty, her constitution, 
.. 

her laws, her customs, and her needs," was the owner of all 

the waters as long as they remained within the state's 

boundaries. Colorado admitted that the water.s of the river 

were extensively diverted for the purposes of irrigation, but 

denied that the waters were taken out of the drainage area 

of the Arkansas River. Colorado's attorneys fUrther denied 

that the diversion had decreased the flow of the river within 

Kansas. The defendant alleged that ·'by neoessity, common 

consent and uniform praotice" it had diverted water from the 

Arkansas and had the right to do 80. COlorado claimed the 

appropriation of water was prior to the uses made in Kansas. 

The State of Colorado further alleged 

that under the laws of the United States and the stat. 
of Colorado they have the right to so approprillte and 
divert the waters of the Arkanaas river, resardlesB of 
the rights ~d interests of the etate of Kansas and its 
inhabitants. 

~nsa§ ~ ioyrnal, January 14, 1906. 
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Later in the caBe the United States Government inter­

vened and alleged that it owned thousands of acres of land 

in the Arkansas Valley and also within the drainage area of 

the Arkansas Valley. Therefore, the government was interested 

in the result of the suit. The government's lawyers disagreed 

on points with both states. It denied the Kansas contention 

that riparian rights extended to lands in arid regions where 

crops were raised by irrigation only. The government alleged 

that Colorado did not have the right by reason of its con­

stitution, laws, or sovereignty to own, control, or divert 

the waters of an interstate stream, but that the flood waters 

of such streams should be conserved and impounded in arid 

regions in reservoirs constructed tor that purpose.? 

The following is a brief resume of the le~l procedures 

taken by attorneys representing Kansas and Colorado I 

1, Bill of equity filed by Kansas on May 20, 1901, 
naming Colorado &8 defendant, 

2.	 Demurrer to the bill ot complaint filed by Colorado 
on October 15. 1901, Which was overruled after 
argument on April ?, 1902, without prejUdice, 

,. An answer to the bill ot complaint filed by
Colorado on November 3, 1902. 

4.	 Amended bill of equity tiled by complainant in 
September, 1903, naming several oorporations as 
additional defendants. 

5.	 Petition of intervention tiled by the United 
States Government on March 21, 1904. 

6,	 Granville A, Richardson of Roswell, N~ Mexico 
appointed oommissioner to take evidenoe in May, 
1904. 

?IlL1Jl.
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7.	 Brief filed by Kansas in January, 1906, 

8.	 Brief filed by Colorado and its fellow defendants 
in April, 1906, 

9.	 Arguments heard before the United st-.tee Supreme
Court in October, 1906, 

10.	 Suit dismissed without prejudice by tHe United 
States Supreme Court on May 13, 1901. 

The first court confrontation ended in 1901 with the 

United statea Supreme Court deciding against Kansas without 

prejudice, In the intervening years, 1910 to 1930, other 

oourt cases were fIled by lndivid\&ls in the federal district 

eourt. The controversy was finally settled by the construction 

of the Caddoa Dam throughout the 1940' s. renamed the John 

Martin Dam and Reservoir 1n 1940, and the signing and sub­

sequent approval of the Arkansas R1ver COmpact between Kansas 

and Colorado in 1949. 

The following i8 a short list of court actions which 

were taken following the 1907 Supreme Court decision. 

1.	 Suit brought by the Pinney County Water Users 
Association against Colorado ditch companies in 
the United states District Court of Colorado in 
19l0, 

2.	 Sui t instituted by a Kansas ditch company against 
Colorado ditch companie. 1n 192), 

3.	 Suit begun in Un1ted State. Supreme Court by 
Colorado a.gainst the State of Kansas in 1928, 

l~.	 Court admonished 11ti~nts to Bettie dispute by 
compact in December, 1943.9 

8K1n.' ~ JpYnal, May 13. 1907. 

9Fred Dumont smith, "Kansas va. Colorado. Colorado va. 
lansas," Journal of tbe ~ Associ!tion .2! .tb!. S1{!t• .9! lanes, 
I (November, 1932); 119. Hans Kramer. B,pgrt .a ~ CRDBl£lsS 
It ~h. United §..1i!t!B m11lt Proposed ~fisa, ijTer CODlpgt.m••n 9g1pmdo IDi Ian., In.p.. Apr 1 • 19 p. 1. 



8 

Succeeding chapters will relate the details of the 

ftrnt court struggle, the decision, other court cases, the 

construction of the dam, and the Arkansas River Compact. 

However, it is necessary for one to have a knowledge of the 

geography and geology of the Arkansas Valley, as much evidence 

was introduced by both Kansas and Colorado which related 

directly to the area's physiography. Evidence was aleo pre­

flAnted by Kansas 1n an e.ttempt to prove that muc. damage had 

been done to the area economically. 



C:~'\PT;':R II 

THE PHYSIOGRAPHY OF THE ARKANSAS RIVER BASIN 

To underctand something of the evic!ence presented by 

fmncru:: l~_wye:r.-s concerning the physiography of western Kansas, 

it Is nececsary to know a little about it. Kansas attempted 

to prove that there v~s once a river and suddenly there was 

no longer a river, ar~ also that the trnderflow had been 

lowered as a result of the diverting of waters by Colorado 

irrigators. Colorado attempted to prove there never was a 

river ~s SUch, but that it appeared only at times of high 

water or floods, and also tr..a.t the Arkansas River was not 

just one river, but in. reality was two. rivers. 

~ 21 ~ tJ:Ut. The drainage area. of the Arkansas 

extends back to the continental divide which marks the 

boundary of the Arkansas valley system from other river 

systems. In Colorado. the drainage area contains 26.000 

square mt1es of territory, while in Kansas, it contains 

20,000 square mlles. The length of the river is 1,410 miles. 

Its length through KansaG is about 350 miles, and through 

Colorado it is approximately 357 miles. 

CQ"'fete 2t lli Arkansas!U:..xfa:. The Arkansas River 

headwatere are in the southern Rocky Mountains in central 

Colorado near Leadville at an elevation of 11.000 teet. 
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From its ~ource it flows r,outh and bends to the oaet n few 

ni leF.: we(~t of .;E'.11da. Colorado, end flows through the Hoyal 

Gorge, w!1ere .1 t emerges from the mountains. 'rhe river flows 

in an ~aterl'y dirflcti(w 'to\lFrC KeTlsa~. Ffhe Arkansas River 

rushes tl"rou;;h th~ Colorado countleD of I~r,"ke, Chaffee, Fremont, 

Pueblo, Ctor-o, Bend, and Frowero, and enters the state of 

I,8tlona at tht1 ,'~estern line of Har'l11ton Gount~' at ~n ele"l8.tion 

or 3.3"10 feet. 'rhe river glides along in a s0l1theEl.8terly 

direction -through tho counties of' Hamilton, Kearny, Pinney, 

and Gray, In Pord County nN'-r the town of Pord, the river 

bends sharply to 'the northeast thrnugh Edwarde, Pawnee, a.nd 

tnrton Gount:tes where It 1:Urfm t.o the southeast at Greflt 

Hend. .?rom that point it continueR through Rice, Reno, 

Sedgwick, Sumner, and Cowley Countiea, leaving the stat~ at 

an elevat1.on of 1,050 feet. and enters the stat.. of OklahOM. 1 

~he course or the river through Kansas and Colorado can be 

ssen 1n Fi~re 1. 

Ge91Q··~¥ u!. the Ark!i1l1!·E! b!'.talu. The bedrock In the 

h9Rdwaters portion ot th$ Arkan8Bs ba31n consists of granite, 

metamorphic, and other crystalline rocks, East of the 

Rockies, the Arkansas flows acroee alternate beds of sand­

etane, limestone, and shale t~~t dip et.eply to the east. 

In r..aneae the north side of th" valley ie bordered by chalky 

limestone, shale, and sandstone as tar eaet as Kearney County. 

i Kansa• h COlorad2 and 1!lt Yn\ted Sates 2! ~, 
-Brief of Complainant on Pinal Hearing,· No.1, 12 (October 
Term, 1905),Kansas State Historical Society, Topeka, Kansas. 
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Eastward from Kearney, the river flows through a region con­

sisting mainly of ~ard, silt, cravel, and clay, which is 

mostly unconsolidated and nonresistant to erosion. 2 

The gTade of tlle river is relatively steep across 

Colorado, flattening rather abruptly in the we~tern portion 

of Kansas. It carries imnense quantities of quartz and granite 

sand and gr~"vel out of the mountainE, droppln,g the larger 

particles as the velocity deerease~ in the flatter slopes. 

As the silt and sand are deposited, sandy b~nks and bars are 

created, which often obstruct the rlow of the river, thereby 

causing it to shift its stream bed. In periods of extreme 

low flow, the wind will blow the finer particles of sand into 

dunes, w}1ich support vegetation. The vegetation growing on 

the bars and3lo11g the banks catch more drift and silt, so 

that the final result ie the building up of the river bed, 

banks, dunes, islands, and bars. This process has proceeded 

tor so long ttat the river flows on a pronounced ridge and 

had shifted laterally over considerable territory, forming 

vast gravel and sand beds. These formed undergrou~d storage 

tor water in great quantities, which was used for irrigation.)
 

Tributaries ~ ~ Arkansas River. There is a
 

noticeable lack of tributaries flowing into the Arkansas River
 

2Kansas Board of Agriculture, Division of Water 
aesources, Riyer ~ Prob1emm ~ Propos,~ Projectl ~ ~ 
is!il ~ 2l WAter ResoUt~e6 Development, LXIII, No. ~ 
(December, 1944), pp. )0-)1. 

31'. ~'- BreckWay "~olvlng the F108d FJ'ob1'1Il at Wichita-,
the American ~ NIagetlne, xxxv, No. 4 \ ctober, 1926), 509­
SIO. John Madden, AT • Arkansas River," W~phlja Eagle,
September 20, 1936. 
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in Viesterr: [[,nne: :3. n::Ul~T of the crer:ks which drain the uplands 

do not have chfinne}.8 leadinG into the /'l.r!{ansan River. but 

eli scharge t.he:.r flood waters onto the plains. 4 

Triblt"tai....ieo of the Arkpns&s River are e1ther perennial 

or intermittent. 1'he .P::nvnee. Little .l'irkans8A. Ninnescah, ant! 

l'lalnut Ri. vers are all perennla1. The intermi ttent streams 

are more m..nT:(~rcur:', but stll1 of 8 l~ml t~d rUM.ber. The r.rlncipa.1 

~~re?.lT:'S ?re Coon Creek. i'Ialnut Crcp-k, Ra.tt1esnaJ{E~ Creek, Cow 

Greek, ~~nd Go'.';'skir. '~eek. Theee tribu.taries and their courses 

in relation to the Ar!tanE'a8 River may 'he traced in Figure 2. 

l",. pl"'omillent characteristic marking a.11 of the streams 

risln;'.::: or flovl'1ng through the Arkansas val1~y wa.s that the 

course of nIl the8f~ streams is nea.rly pa.ra 11e1 to the Arkansas 

River, as can be seen in Fit~lre 2. These tributaries we~e 

partially sup~llerl fron the 8urfp-ce runof:r, but mORt of' the 

time, INhere there was 11tt1e rain, the tr:tbut~r:tes were 

supplied from the underflow of the main river. As B. ~esult 

of this unir.!.ue feature, the river :fed its trihutaries which 

are lower th8.11 t~'le bed of the ri vel'. Iater, and lower down 

the valley theoe tributa~ien r~turn this water to the main 

river. 5 It may have been this featur~ which prompted the 

Colorado lawyers to 1':.ainta1n that the Arkansas WEts not just 

one river, but in reality was two rivers. 

*Kansas Board of Agriculture, Division of Water 
R.sources, Riy,r Basin Ptob1ems &Di lropos,d R.geryol£ ~­
~ forfl §.tate Plan of Water ReeoYrees Deve10Pmeni, LXIII, 
~6nDecember,1944J;p. 29 • 

.5Kansas .x... Colorad! and The United States of Amerioa, 
-Bri.f of ¢omplalnarii on F naTHearing," No. 7, le:- U5ctober
fena, 1905). 
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The sources of the Pawnee River are within from one to 

four miles of the north bank of the Arkansas River. The 

springs which teed the small streams making up the southern 

branch of the Pawnee River are always on the side of the 

creeks nearest the Arkansas River. They are found on the 

south side when the creeks flow east and on the west side when 

the creeks flow south. The bed of the Pawnee through Hodgeman 

County is 200 feet lower than the bed of the Arkansas through 

Ford County. The bed of the Rattlesnake through portions of 

Stafford County is 97 feet lower than the Arkansas River bed 

at corresponding points in Pawnee County. The bed of the 

Little Arkansas River at Medora is 49 feet below the bed of 

the Arkansas at Hutchinson. At Thirteenth street in Wichita, 

the bed of the Little Arkansas is eight and one-half feet 

below the bed of the main river at a corresponding point. 6 

During the wet season the streams in the Arkansas 

Valley carry off the snow and rain from adjoining lands and 

surrounding plains. During the dry season the flow ot the 

waters of the tributaries is supplied from the underflow of 

the Arkansas River. In its suit Kansas lawyers presented 

evidence to refute the two rivers theory and to support its 

underflow theory. Testimony was presented to show that the 

water level in the Arkansas Valley rose and fell as the river 

water rose and fell. These examples were presented. a fish 

6For more detailed information on the elevations of
 
the Arkansas River and its tributaries, see the Appendices.
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pond at Arkansas City belonging to a ~r. Keller. ponds and 

lakes near Hutchinson owned by a N~. Collins. Silver Lake at 

Sterling; the underflow pools above larned, the ice pond at 

Fort Dodge, the ice and swimming pond at Garden City, all 

responded to the river, and were full as long as the river was 

full, but were dry when the river was either low or dry.7 

.1:Ili Arkansa§ VAllex_ The Arkansas Valley is only in 

the state of Kansas and is a distinct, positive, and well. 

defined formation. It has no counterpart in Colorado. The 

valley extends back to the foothills on either side of the 

river and contains about 2,500 square miles of territory. It 

is from two to five miles wide in the western counties, five 

to ten miles wide in the middle counties, reaches twenty-five 

miles in width through Reno and Sedgwick counties, and then 

grows narrower from Vli'ichi ta to the state line. The map in 

Plgure :3 shows the extent of the valley in Kansas. These lands 

are known as the bottom lands and were originally covered with 

wild hay. The uplands beyond the valley were originally 

covered with buffalo grass. The land is a firm black soil 

with a loose sand beneath through which the underflow courses 

to a lower level. 

In the upper parts 01 the valley the water level 

beneath the bottom lands is practically on a level with water 

in the Arkansas River. As some times and in some places, the 

water level is a little higheR and 1n other places, it is a 

little lower. In the lower two-thirds of the valley the water­

1lW.. 
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level in the ~ottom lands is almost on a level with the water 

in the river, but back toward the valley tributaries, the water 

level beneath these bottom lands is lower than the level of 

river water. As has been previously noted, the river furnishes 

a continuous supply of water to its tributaries. 8 

Kansas contended in its case against Colorado that the 

bottom lands were directly affected by the rise and fall of 

the flow of the Arkansas River, whether the lands were adjacent 

to the river banks or lay farther back. The rise and fall of 

the water table varied in time according to the distance and 

continuance of the water in the Arkansas River. For example, 

a flood in the river lasting only a few hours would affect 

only those lands adjoining the river, but had little effect 

on the water level beneath the bottom lands. High water which 

lasted several days or weeks, however raised the water level 

beneath the lands extending back to the foothills. Every well, 

cellar, and excavation made within the Arkansas Valley, which 

was dug deep enough to strike the water level, responded to 

the level of the water in the river. 

The fertility of the soil in this arid region is 

dependent upon the amount of water flowing in the Arkansas 

River. The numerous springs along its tributaries flow strong 

when the river has been up for a considerable period of time 

and flow weak when the river has been 10w.9 

8Kansas .Qlli. Jour?;l' January 14, 1906, Kansas .Q1.:tz

Journal, Decembe~, 190 •
 

9Kansas ~ JOurnal, January 14, 1906. 
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IbI. undert;l.n. rrhe underflow i8 the IIO.t prominent 

t_ture ot the Arkansa. Valley. It i. an underground .tream, 

having a positive current with a known direction, tlowing in 

a well-detined channel. It extends to the upland. on either 

side. llhe channel uy be trom tive to twenty mile. wide and 

i8 over 200 mile. long. The depth i. unknown and the current 

i. always steady and alway. in one direction, between the 

hard clay bank. ot the northern and .outhern bluft.. It i. a 

channel bound by the bard clay and rock. ot the blutt. on 

either .ide and tilled with sand and. gravel. It i. e.timated 

that the stream tlows tro. eight to ten teet every day.10 

~ in ~ W4 EHlsm. The Artan•• River 

receive. practically no run-ott trom it. drainage area in 

we.tern Kansas, because the rainfall i. either lo.t by 

evaporation or by ab.orption. 

Rainfall in we.tern Kan•• deer...e. at a tairly 

unitol"lll rate trOll ..at to we.t. Average annual rainfall 

ranee. trOll about thirty-three inches in Butler and Cowley 

Countie. to approximately titteen inohe. on the Kansas-Colorado 

border. The portion falling during the orop ....on trom April 

to Septeaber varie. from a maxi.ua ot 17.78 inches at Oberlin 

to a minimum ot 11.95 inches at Tribune, averaging about 

.eventy-nine per cent ot the total mean annual rainfall of 

approxt.&tely eighteen inohe.. The ....onal di.tribution ot 

rainfall 18 typical ot the High Plain. region and would be 

10KlO". ~ ygyrnal. December 21, 1906. 
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very advantageous for crops were it not for the fact that 

evaporation during the summer is at a maximum. 

Evaporation from a free water surface at the Garden 

City experiment station for four years prior to 1931 averaged 

52.7 inches for the six months of April to September. The hot 

winds of the High Plains contribute to the rapid evaporation 

rate. 

Table I shows a summary of the droughts at the stations 

where the longest rainfall records up to 1931 were available. 

The daily precipitation records were examined during the months 

April to September, and periods of thirty days or over in which 

there was a total rainfall of less than one inch were considered 

as droughts which would be injurious to crop production and in 

Which irrigation would be of direct advantage. 

TABLE Iii 

PERIODS OF 30 DAYS OR OVER FROM APRIL TO SEPTD1BER 
DURING WHICH THERE WAS LESS THAN ONE INCH OF RAINFALL 

NUMBER 
OF YEARS 

LENGTH OF NUMBER AVERAGE LONGEST WITHOUT 
STATION RECORD OF DROUGHTS LENGTH­ DROUGHT- DROUGHTS 

YEARS DAYS DAYS 
Oberlin 
Colby
Wa11aoe 

19 
19 
26 

17 

~ 
,~ 
46 

60 
62 
82 

8 
4 
o 

Gore 19 29 44 79 3 
Garden City
Dodge City
Ulysses

All Stations 

17 
36 

-11 
153 

19 
58 

...Ji 
225 

44 
41 

~ 

69 
57 

-il 
8 
4 

...Q.
27 

11 United States Congress, Senate, Irrigation in western 
~ and Oklahoma. 62d Congress, 3d Session, Senate document 
~ (Washington. Government Printing Office, 1931), pp. 13-14. 
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The Senate report, Irrigation!n Western Kansas ~ 

Oklahoma, states that even though the mean annual rainfall 

during the crop season is a little over fourteen inches, in 

this region of intense midday heat and almost incessant wind, 

no method of tillage could prevent a reduction in the yield 

of nonirrigated crops which were subjected to prolonged 

droughts. 12 

Showers of one-third inch or one-half inch during the 

season of high w~nds and evaporation can hardly be considered 

of much benefit to the crops. Therefore the size of the storms 

in which the greater portion of rainfall occurs becomes 

important. Practically one-half of the total precipitation 

occurred in storms totaling an inch or more. During the 

months of April to September one of these storms, which are 

frequently of cloudburst intensity, occurred on an average 

of forty-five days. During the months of October to March 

there was an average of less than one storm per year. Because 

of the uncertainty of obtaining heavy rains during the winter 

months with which to fill the reservoirs for the next summer, 

storage would have to be obtained from the months of April to 

September in order to have irrigation water for the next 
13irrigation season.

Because the Arkansas River flows in such a broad, 

sandy valley in Kansas, there are no opportunities for storage 

in the river channel. Two factors prohibited the building of 

15.12ill51., p.
 

131lli..
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the required dam and the difficulty in securing a foundation. i4 

In a United States Senate report, this problem is high­

lighted. 

The valleys of the streams are in many cases of con­
siderable breadth and of light slope in the direction 
of the stream, but owing to the uniform width of the 
valley erosion no economical dam site can be secured. i S 

Thus, the problem for Kansas farmers I no water with 

which to farm. What water was received trom precipitation 

either permeated the sedimentary layers of soil and rock or 

evaporated. Water which was trapped underground was directly 

dependent on the unpredictable Arkansas River. Because the 

Colorado irrigators diverted river water, the underflow began 

to dry up. As less water flowed in the river channel, less 

water would seep through to the underflow. As a result, the 

10S8 of water affected greatly the economic development of 

the area. 

i4~., p. 51. 

iSill5l• 



CHAPTER III 

AN ECONOMY BASED ON IRRIGATION 

Irrigation is a way of life for parts of western 

Kansas and eastern Colorado. Since irrigation was extensively 

practiced in eastern Colorado, little water was left in the 

river channel when the flow reached the Kansas-Colorado line. 

The lack of water from the Arkansas River was the governing 

factor that determined how many acres were irrigated in 

several Kansas counties. Large tracts of land were available 

for farming in these counties, but water was not available. 

To understand how this situation developed, it is necessary 

to go back to the beginning of irrigation in western Kansas 

and eastern Colorado. 

EarlY Kansas irrigation. The lower part of the valley 

was settled between 1868 and 1875, and the upper part was 

settled from 1872 to 1882. During this time of settlement, 

ditches and canals were dug to supplement the sparse pre­

cipitation. Some of the ditches that were dug were the 

Garden City ditch which began operation on November 8, 1879. 

the Kansas ditch which went into operation on Warch I, 1880. 

the Minnehaha ditch which had a priority date of July 20, 

1880. the Great Eastern ditch which began operations on 

October 8, 1880. Other ditches with their priority dates 
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were the Western ditch, October 21, 1881, the Collier and 

Alamo ditch, 1882. the ~ureka ditch. February I, 1883. and the 

Amazon ditch, November 29, 1887.1 The priority dates were 

important in later litigation when lawyers attempted to 

establish who had prior rights to the river water. 

Development 2! lrrig§tion. In the early days of 

western settlement the supply of water in the Arkansas River 

was more frequent and flowed longer. New York and New England 

irrigation promoters thought they saw an opportunity tor vast 

enterprises in southwest Kansas and nearly two hundred miles 

of ditches were dug to irrigate 200,000 acres of land. Their 

approximate cost and the extent of their benefit may be 

examined in Table II. 

TABLE 112 

COST AND VALUE OF DITCHES DUG IN WESTERN KANSAS 
IN TERMS OF ACRES IRRIGATED 

NUMBER OF 
NAME OF DITCH ORIGINAL COST ACRES IRRIGATED 

South Ditch $ .50,000 15.000 
Eureka 700,000 30,000 
Garden City 
Kansas 

15,000 
3.5,000 

15,000 
20,000 

South Side 200,000 50,000 
Great Eastern 60,000 50,000 
Amazon 325.000 35,000 
Alamo 

$1,420,000 
35,00g 1;.000 

230.000 

l~IP§lS ~ ~ournal, January 14, 1906. 

2Charles Moreau Harger. "Our Interstate Rivers," Da. 
Wor14 Today, XIII (July. 1907), p. 724. 
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The theory on which the irrigation scheme was based 

seemed 80 plausible that investors readily bought the stocks 

and bonds offered by the speculators. Ditches oosting $100,000 

were stocked and bonded for $.500,000. canals capable of irri­

gating 10,000 acres were used to irrigate less than 2,000 acres. 

Eventually the ditches filled with sand as the river was used 

by Colorado enterprises 100 miles farther west at a time when 

water was most needed. Farms under ditch failed, ditch com­

panies failed to pay interest, and the stockholders grumbled. 3 

Many experiments were made to remedy the water short­

age, but all were financial failures. Most of the ditches 

went through the hands of receivers and eastern interests 

obtained practically nothing. From the receivers, some 

ditches passed to cooperative companies of farmers. Water 

rights were given with a deed to the land, and the work of 

maintaining the ditches was divided among the farmers who 

received benefits from the water supply. 

Cglorado's divetsign 2! !hi Arkansas River. Colorado 

began its diversions of the Arkansas River in the 1890's 

when settlers began constructing ditches. Large sugar beet 

factories were erected at LaJunta, Rocky Ford, and other 

towns. Irrigation ditches were extended over all the avail­

able territory near the factories, and depressions several 

miles from the river were transformed into lakes to be used 

as reservoirs. Water was taken from the river to fill the 

depressions and during the flood-tide period, the stream was 

3lW.
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nearly drained dry.4 Thus, Kansas ditches built by eastern 

interests failed for lack of water and eventually found their 

way into the hands of farmer cooperatives. 

In its suit before the United States Supreme Court. 

Kansas contended that all the Kansas ditches were constructed 

before any of the Colorado ditches, and were entitled to the 

water by reason of prior rights. The appropriations made 

from the Arkansas River by Colorado irrigators were enough 

to take the full flow of the river many times over. In 1902 

in the Colorado portion of the Arkansas basin, 311,115 acres 

were irrigated. S 

Irrigation methods sought. Once the river flow began 

to disappear, other methods of irrigation were sought. In 

April, 1905, a sugar beet company bought 33,000 acres of 

rich land at fifteen dollars an acre. The owners undertook 

a new system of irrigation by utilizing the underflow. Pumps 

were constructed to irrigate the sugar beets. Gasoline 

engines, running from four to six pumps, sent out a ten-inch 

stream of water. A natural reservoir on the uplands was 

constructed at a cost of $100,000. It was a mile wide and 

eight miles long, and in places, fifty-feet deep. 

The federal government spent $250,000 developing 

lrri~tion from the underflow. It dug a row of welle across 

the valley which were all pumped from a central power house. 

4~•• pp. 724-725.
 

5Kanps ~ Journal, January 14, 1906.
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At that time it was the largest reolamation project in the 

southwest. The water supply was diverted to the ditohes built 

in the 1880's and owned by the cooperative company of farmers. 

The farmers paid $30 an acre and then the power house machinery 

and wells were given to the cooperative company.6 

Kansas flrmers adjust. Farmers learned to adjust to 

the aridness of western Kansas. They learned that the roots 

of the alfalfa plant would reach down to the underflow and 

great fields of the crop would yield three or four cuttings 

a year. The farmers also began raising kaffir corn and durum 

wheat. both which were drought resistant. 

As Kansas farmers adjusted to the drier oonditions. 

Colorado continued to progress. Two more Bu~r factories 

were built and new areas were opened to farming. Unirrigated 

land that was worth $5 to $15 an aore went for $200 to $400 

an acre when brought under the ditCh.? 

~ underflow g!mln!§hes. Western Kansas farmers were 

not the only ones to notice the lack of water. South central 

Kansas farmers depended on the underflow and they were the 

first to notice that it was diminishing. Farms in Sedgwick, 

Sumner. and COWley counties produced rich crops when fertilized 

by the underflow. However. the diminishing underflow was 

noticed when fruit trees and field crops failed to mature 

6Charles Moreau Harger. "The Regeneration of a Western 
Valley." y'mli,'s Itlu§trat,d We,~ly Newspaper, September 26. 
1907. 

7Charles Moreau Harger. "Our Interstate Rivers," ~
 
World Today. XIII (July, 1907). p. 726.
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mid-way through the growing season where formerly they had. 

This condition began to travel slowly up the Valley.8 

Despite the diminishing underflow. it continued to be 

the main source of water for irrigation purposes. The largest 

irrigated areas were in Kearny, Hamilton. Finney. and Scott 

Counties, and were supplied with water from the Arkansas River 

with pumping used to supplement ditch flows. In Scott County 

the water supply was obtained by pumping ground water. Minor 

irrigation operations were carried out in Rush and Pawnee 

Counties. which utilized the surface flow of Pawnee River 

and Walnut Creek as well as pumping plants. 

A storage reservoir of 30,000 acre feet capacity is 

located northeast of Lakin in Kearny County. Water was stored 

during the winter months and used during the growing season. 

Investigations in later years indicated that locations for 

additional reservoirs were not available because of the 

porosity of the soils. 

In 1936 approximately 65,000 acres were irrigated 

from the Arkansas River, and the acreage could have been 

increased. as there were 200,000 acres in Kearny, Hamilton, 

and Finney Counties under abandoned ditches that could have 

been reopened. The additional water could have come if 

storage had been made available in eastern Colorado. 9 

8philip Eastman, "The Nile of the West." ~ Saturday
 
Iv,nlns::~, CLXXVI (May 7. 1904), p. 5.
 

9Kansas Planning Board. Drainage Basin Reports. Topeka. 
1936. pp. 2. 11-12. 
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In some cases the cost of installing a fuel pumping 

plant was prohibitive. Therefore attention was turned to the 

use of a windmill with a small reservoir. Nearly every farm 

in western Kansas had a windmill which was used for stock and 

domestic purposes. By building a small earth or concrete 

reservoir, SUfficient water could be stored to irrigate the 

10garden and family orchard or small tracts of two to five acres.

While Kansas farmers struggled with new irrigation 

devices, Kansas lawyers attempted to obtain water rights through 

the court. Colorado held to the theory of return seepage, say. 

ing that Kansas received all the water the state had ever 

received. The ditches in Colorado were so located, however, 

that each ditch appropriated whatever seepage may have returned 

from ditches above. Therefore, the only seepage water that 

could get into Kansas via the Arkansas River, so as to affect 

the flow of the stream through Kansas, was the ditch located 

at the extreme eastern point in Colorado. 

When water was used for irrigation purposes under 

ordinary conditions, about two-thirds of the amount diverted 

was lost by evaporation and absorbed by plant life. Where 

water was diverted in Colorado, the land was an arid plain 

varying in altitude from 3,370 feet to more than 5,000 feet 

above sea level. The river water was to saturate a soil that 

was naturally dry many miles back from the river, in a region 

10United States Congress, Senate. Irriiation in western 
~ansar and Oklahoma. 62d Congress, 3d Session. Senate document 
1021 Washington a Government Printing Office, 1931). pp. 46 
aM~. 
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where the rainfall was no more than ten to fourteen inches a 

year. The evaporation and absorption rate was great in 

addition to that Which was absorbed by plants. 

The average flow of the Arkansas River at canon City 

tram 1890 to 1906 had been about 150 cubic teet per second, 

while at the state line the average flow had been minute. The 

water in the river between Canon City and the state line had 
1lbeen appropriated seven times over for irrigation purposes.

D,oreas• in R9RYlat!on !D4 R£9per tY valYft~. As the 

flow of the river disappeared and the underflow diminished, the 

value of the land was reduced. A report by the Kansas Planning 

Board stated that "the population growth of the basin has been 

based upon the improvement of agricultural practices. .. 
The improvements made by the farmers, such as the use of 

drought resistant orops, has already been discussed. Never­

theless, before the agricultural improvements were in general 

practioe, the depletion of the water supply seriously hampered 

the economic growth of western Kansas. 

In 1889 most ot the population in the Colorado counties 

of Prowers, Bent, and Otero lived in towns along the river. 

Those living on farms were on lands irrigated tram ditches 

supplied with water from the river. The population figure 

In 1890 was about 95.000 and in 1906 the population jumped 

to 175.000. The irrigated lands sold from $60 an acre to $250 

an acre and were on the Colorado tax rolls at an average 

llKan§as Q!1! Jqurnal. January 14, 1906. 
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assessed valuation of $30 an aore. The total assessed valuation 

for the counties through which the Arkansas River flowed was 

a little over $31 million in 1889. Sixteen years later. in 

1905, the assessed valuation was over $51 million. 

The population of the five western Kansas counties 

through whlch the Arkansas flowed was 18,329 in 1889 and in 

1905 the population was recorded at 15,364. Nearly the entire 

population of Hamilton, Ford, Kearny. Finney, and Gray Counties 

lived in the Arkansas Valley. The lands in the Arkansas Valley 

were worth from $2 to $30 an acre. These bottom lands were on 

the Kansas tax rolls at an average valuation of from $2 to $5 

an acre. The uplands in the same counties were worth from $.50 

to $2.50 an acre and were assessed at an average valuation of 

not to exceed $1 an acre. In 1889 the assessed valuation of 

those five counties was $7.845,636, and in 1905 it was $6.035,392. 

These figures show a loss in population of about 3.000 and in 
12assessed valuation of $1.310.000 in sixteen years.

Also in 1906 the underflow had fallen from three to 

tive feet lower than in former years. As a result, overall 

production decline was in the range of one-third to one-half. 

In Edwards County the alfalfa aoreage had fallen from 6,923 

acres in 1898 to 1.777 acres in 1904. In Finney County the 

average assessed valuation in 1889 on fifteen quarters of land 

under irrigation was $507' in 1897. it was $258. and in 1903. 

it was $176. 13 

12Kjngi8 ~ Jag:nal. December 18, 1906, Kansas Q11l 
rlournal. January ~190 • 

13KaDsas City Journal, December 18. 1906. 
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Crops ~~ siz.g. Wheat was and still is the 

dominant crop in the upper Arkansas basin. In the extreme 

western portion of the area, the production of be.f was 

important. Less important crops included corn, the sorghums, 

and along the creeks and rivers, alfalfa. 

The Arkansas drainage basin included the largest share 

of irrigation farming in Kansas. It was considered feasible 

for a farm family to live on a five to ten acre irrigated 

tract in the bottom lands and operate a several hundred acre 

tract for cash wheat or other grain, at some place in the 

uplands. Farms varied in size from forty to sixty acres near 

the Arkansas River to ranch.s of 1000 or more acres in the 

uplands. 

Irrigation insured yearly production of field crops, 

but more importantly it permitted the successful culture of 

highly remunerative crops which could not be grown otherwise. 

Chief among these crops was the sugar beet. 14 

Importance 2t irrigat~on. Should the river water fail 

to flow a8 it did in earlier years, the crops would tail. If 

there was sufficient irrigation, all of the Kansas land could 

support crops. Where irrigation was not available, periods 

of deficient rainfall resulted in great injury to crops or 

total failure. 

As a result, the chief concern of the basin was the 

utilization of water for irrigation. It was essential to the 

14
Kansas Planning Board, Drainage Basin Reports,
 

Topeka, 1936, pp. 6 and 11.
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economic security of the population that irrigation be developed 

to the highest possible degree, and that the development be 

brought about 80 that it would be a permanent institution. In 

the mid-1930's, there was full utilization of all available 

surface waters during the growing season. Little development 

could be expected from this source unless storage was provided 

to impound flood flows on the Arkansas River. 

In a 1931 Senate report, the Secretary of Agriculture 

noted that opportunities for irrigation development by 

storage in western Kansas were not promising and considered 

in relation to the total agricultural area the total 
aoreage which can be supplied with water will never 
be more than a very small percentage of the available 
land. As in other semi-arid regions where it is 
possible to maintain a home by an extensive system of 
dry farming, water for irrigation must be obtainable 
at a low cost, or its use will be long delayed, even 
though the advantages of irrigation over dry farming 
can be clearly demonstrated. When the water supply
for irrigation is also generally both diffioult to 
obtain and expensive, as in wester~5Kansas ••• its 
use will be still further delayed. 

During the 1930's the irrigation development Which 

appeared most promising was the windmill or other pumping 

plant with a storage reservoir or the small reservoir to 

store sUfficient storm run-off to supply garden products and 
16trees. 

When it appeared a reservoir might be oonstructed on 

the Arkansas River in Colorado, Kansas interests were hopeful 

lSUnited States Congress, Senate, Irrigation !n western 
~ iDQ Pilah2ml, 62d Congress, 3d Session, Senate document 
1021 (Washingtonl Government Printing Office, 1931), p. 51. 

l6~•• p. 53. 
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the Caddoa reservoir, referred to in Chapter I, would solve 

the problems of western Kansas farmers. The proposed capacity 

of 1,250,000 acre feet would fully conserve the erratic floods 

originating in the Colorado foothills and provide water for 

the restoration of abandoned irrigable lands in western 

Kansas. 17 

ThUS, the prosperity of western Kansas was almost 

totally dependent on irrigation of its farm lands. When the 

regular flow of t~e river disappeared in the l890's and early 

1900'., the prosperity of western Kansas was adversely affected. 

Even though new methods of agriCUlture and irrl8Rtion were 

developed, the area still was unable to develop its full 

potential without water from the river. As the years passed 

and government reports flourished, the possibility ot a 

reservoir became the hope of western families. The beginning 

of a nearly fitty-year court litigation became a reality 

before the reservoir became even a possibility. 

17Kansas Planning Board, Rralnag. ~I~D Repotts, 
Topeka, 1936, p. 16. 



CHAPTER IV 

KANSAS BRINGS SUIT. 1901-1907 

Agitation for action against Colorado began in the 

latter half of the 1890's. Water no longer flowed normally 

in the river bed, and Kansans attributed the lack to the 

diversion of the river by irrigation interests in Colorado. 

Earl~ tipple! 2t goncem. In 1888. a Topeka paper. 

In! Qll.~ gommonwea.th. printed a letter from Senator Preston 

B. Plumb concerning the effect upon the Arkansas River of 

irrigation in Colorado. Although he was concerned he felt 

that some of the depletion was due to a light snow fall during 

the winter ot 1887-1888 in the Colorado mountains. He further 

stated that in his opinion 

the government has no authority because when the 
government sells a man a piece of land along the 
Arkansas river in Colorado it sells him a riparian
right and that is construed in Colorado as meaning
the right to "take out". as ~he term is. water for 
irrigation purposes. In addition. congress. by
sections 2339 and 2340 of the revised statutes. has 
recognized such rights as existing and as entitled 
to be protected. The United States owns the stream 
to the extent that it has not sold it in connection 
with the sale of lands whose boundaries cross it. 
and it controls it for the purposes of navigation 
so tar as it is actually navigable. Whether the 
United States would have authority to prevent the 
use of water taken for irrigation purposes out of 
the Arkansas river in Colorado. provided it could 
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be shown that such taking impaired the navigability 
of the stream below, 1s SOMfthing I am not prepared 
to express an opinion upon. 

The Senator stated that many thought that muoh water 

taken from the river in Colorado for irrigation purposes would 

evaporate and would return to the adjacent country as showers. 

The ditoh owners in western Kansas complained about insuffi­

cient water to raise any crops. Senator Plumb suggested II. 

possible remedy which is often heard today. he thought a 

congressional inquiry might be helpful. 2 

In 1897 farmers and other interested people united to 

bring suit against one of the older Colorado water companies 

to prevent the diversion of the river's natural flow. Appar­

ently nothing came of the suit as no further evidence was 

found concerning its disposition. Nevertheless, Kansans noted 

that Colorado's attitude seemed to be that it had the water, 

no one was going to do anything about it. and thus Colorado 

did not care whether anyone else had the use of the river or 

not. 

The main question for Kansans became. "was it per­

missible for Colorado settlers and oitizens to destroy the 

value of Kansas lands?" Further. many Kansans believed the 

United States Government should step in. The federal govern­

ment as guardian of the national domain should not permit the 

water of one area to be 80 operated as to work to the detriment 

11rhe DailY Commonwealth. (Topeka. Kansas) August 15. 
1888. 

2illJl. 
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of the greater body of states which the federal government was 

organized to protect and maintain. Richard J. Hinton, the 

writer of the article, further maintained that ninety per cent 

of the natural waters of eighteen states, which were sub-

humid, semi-arid, or arid in character, and required irrigation, 

had their sources in the uplands of Colorado, Wyoming, or 

Montana. If the Colorado position was correct, then the wel­

fare of the arid parts of the United States was at the mercy 

of state and corporate greed, Which could employ engineering 

talent and farming effort sufficient to consume all waters of 

a great region within the borders of a small region.' 

Meetings !£!~. It was not until 1900 that con­

structive efforts were undertaken. Oddly enough, it was in 

the lower Arkansas basin where meetings were held in an effort 

to protect Arkansas Valley interests, not in western Kansas 

where one would imagine most concern would be located. 

The Arkansas City Commercial Club took up the matter 

. of the river and called for a convention to meet in Wichita on 

August 24, 1900. What came of this meeting, if it ever met, 

was never recorded. Kansas attorney general A. A. Godard was 

informed of the proposed meeting, however, and wrote a letter 

to T. W. Eckert of the Arkansas City Commercial Club board of 

directors. In it he expressed a belief that Kansas had a case 

based on a recent New York v. Connecticut decision. 

3Richard J. Hinton, "Issues in the West," BrooklYn
 
Citizen, December, 1897.
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As you are aware, I expected to commence suit 
to stop this diversion some time since. I have 
not yet done so because I have been advised that 
the conditions have been such during the past 
season as to interfere more or less with the 
securing of proper testimony regarding the real 
situation, but the plan has by no means been 
abandoned. Within the last few months, a suit 
brought by citizens of Connecticut against the 
city of New York, to restrain it from taking the 
waters of a river flowing from New York into Con­
necticut, under authority granted by the legislature
of New York, has been decided by the United States 
circuit court for the Southern district of New York 
in favor of the plaintiff, with an opinion holding
squarely'that the legislature of a state has no 
power to grant rights of diversion to the injury or 
detriment of citizens of another state. I believe 
the doctrine is a good one and that neither the 
state of Colorado nor the United States can author­
ize the diversion of the waters of the Arkansas 
river from their natura1 channels, to the injury4of the people or Kansas. 

The attorney general further asked their assistance 

if the convention was held. 

• • • I hope the amount of damage Which has been 
done, will be discussed, and a determination made 
as to the amount and kind of testimony which can be 
gathered to prove injury. Possibly it will be well 
to have some action taken towards an appropriation
by the state to pay the expense of a suit or Buits 
on behalf of individuals to restrain the taking of 
waters from this river. 5 

A letter dated December 20, 1900, from the Arkansas 

City Commercial Club to the attorney general again proposed 

a convention be held in Arkansas City, Wichita, or Hutchinson. 

The source of the club-members' anxiety was a bill introduoed 

in Congress Which provided for the location of large storage 

reservoirs in eastern and south central Colorado. The object 

4M. M. Murdock, Editorial in the (Wichita) DalbY i1gle, 
August 16, 1900. 

SillS. 
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o~ the reservoirs was to divert the tlow o~ the water of the 

Arkansas River to the proposed basins, trom which it would be 

used tor irrigation purposes. The question to be discussed 

by the convention was "how to protect the interests ot Kansas 

~rom despoliation by those who tavor the construction ot these 
M6reservoirs beyond the limits ot our state. 

In! .egislatur.~. Early in 1901 the Kansas 

Legislature adopted Senate Concurrent Resolution No. 14, 

which related to the diversion ot the Arkansas River. The 

resolution read as tollows. 

WHEREAS, It is a matter ot oommon notoriety that 
the waters ot the Arkansas river tor some time 
past have been and are now being diverted trom 
their natural channel by the state ot Colorado 
and its citizens, to the great damage ot the state 
of Kansas and its inhabitants, and 
WHEREAS, It is threatened not only to continue, 
but also to increase said diversion, theretore, 
be it Btsolyed ~ ~ §'nate, the House ot Repre­
sentative. conourrIng, therein, that the attorney­
general be requested to institute such legal
prooeedings, and to render such assistanoe in 
other proceedings brought tor the same purpose, 
as may be necessary to protect the rights and 
interests ot the state ot Kansas and the oitizens 
and property owners thereof. (469.) 7

Once the resolution was passed, concern was registered 

by Probate Judge F. R. Frenoh on behalt ot numerous western 

6Letter trom T. W. Eckert, F. M. Hartley, H. H. Hill 
to A. A. Godard, December 20, 1900, MSS, Attorney General 
A. A. Godard Papers. Kansas State Historical Society, Topeka.

Kansas. (S'e the Appendix tor text ot letter.)
 

7K1nsal v. Qgl0rtdo ~ Ih! Uniied Stat" 2t Amerlci. 
-Briet ot Complainant on Final Hearing, No.7, 1-2 (October
Term, 1905). The number in parenthesis refers to the page
number on which the intormation was tound in the original
United States Supreme Court transcript, ot Which only one copy 
i. ever printed. 
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Kansas citizens. He questioned whether the injunction issued 

against Colorado irrigators might not also apply to Kansas 

irrigators. 

Will you please inform me what effect is
 
probable in the suit the An1i-irrigationists

of Wiohita and Arkansas C~will have on the
 
interests of this section -- Hamilton, Kearny,
 
Finney and Geary, because of the diverting of
 
the water of the Arkansas?
 

Will that little instrument oalled an 
injunction stop Colorado from using or divert ­
ing the water until the case is disposed of? 
If Colorado is estopped, will not this s~ction 
of the State be under similar restraint? 

It appeared that the State of Kansas filed its suit 

against the State of Colorado more in behalf of the citizens 

ot the Lower Arkansas basin than those who were more directly 

aftected, the farmers of western Kansas. 

A. Kansas Sues Colorado. 1901 

Kansas sought relief "entirely by the rules of the 

common law, irrespective of any customs, regulations or laws 

of the state of Colorado. n9 Kansas lawyers claimed that 

Colorado had never derived from the federal government or 

any other source a right to the exclusive use of Arkansas 

River waters for any purpose as against Kansas citizens as 

riparian proprietors. 

8Letter from F. R. French, Probate JUdge of Kearny
County, to A. A. Godard, Esq., Attorney General, February 8, 
1901, MoMS, Godard Papers, Kansas State Historical Sooiety,
Topeka, Kansas. (See Appendix tor text of letter.) 

9KanSII v. QolpradQ, MBrief of Complainant upon 
Motion for Leave to File Bill," 1. 
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'wan 1&1. ar.muu1• La.yers tor the coaplalnant 

pointe<! .ut that und.r oo.-on law, the richt ot the riparian 

proprietor to the .'.1". 01 a .tr a ann.xed to the 8011 

and pa•••d with it, ftot aa an nt. but •• paM and paro.l 

ot 1t. Where condltiona ••1'. auch that a rlJ8rlan owner GOUlet 

Uk. u.e of the atr... tor lnlptlon purpos••, all dlv.r.lon 

aust be a r ....ona1)l. ua. ot the Itr... and that the aurplus 

ot the _to uaed aU8t be r.turned 1nto 1t. Mwra1 chann.l. 

I' .._ oonoeded that \lnet.r oOlOlon law COlorado and 

1t_ 01tllene .... autho"i... 'to ue. the ..t.n ot 'th. Arkan... 

Riftr, but noh u•••e ..bjeot to oon41tiona that were 

r ...onabl. an4 not prejudicial to the rip,. ot lower riparian 

own.ra, and 

It ••• it i. the purpo•• of aota now con~..pl.t.d 
by the etat. ot Colorado, or It is the )lI'eaent 
.tteot of &0". a~dy don. und.. licens. and 
autho.rity cr-nted by that .""., to approprla".
all or an \U'lrMsonabl. portion of the .'.r. ot 
the Ar1taft.. 1"1vel'. or of It. tl'lbutarl.. in 
O.loreuS•• to the d.tri••nt and 1n violation ot 
the ript. of the .ta"e ot )(an•••1' ot 1,. oi"l­
.cut .e 10... riparian owne" upon ..14 atr..., 
It 1. olear ~hat ,h. complainant.., Invok. the 
pro'e010101\ ot the oomaorol.......In.' lNoh J&lpabl.
In...llon of It. rl,htl. 

Kana. wu. W1 J.A.BI1.lI.. On.;y 20. 1901. the 

Stat. of Kana. tll.d 1'. bill inequity in the Uni,eel sta'e. 

S,...... COun. naming the State ot Colorado a. defendant. In 

Its bill ot *I.ity. KaMa. oharpd that Colorado hael crante4 

authorlt1 to pereon., ooapant••, and oorpol'lltion. to oonstruct 

di toh•• and _.le tor lrrlgatlon and other purpo.... .e a 

10.Dllsl. i PP. 2-4. 
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result the Arkansas River had been diverted, appropriated, 

and oonsumed by Colorado citizens. The waters were never 

permitted to return to the river channel, but were used to 

irrigate arid non-riparian lands. Therefore the citizens of 

Kansas living in the Arkansas Valley, were deprived ot their 

rights to the flow ot the river and to the underflow, and were 

greatly and irreparably damaged. 

Kansas claimed that Colorado had oonstructed and was 

1n the process of construoting large ditches, oanals, and 

reservoirs for the purpose of diverting and storing the normal 

and flood flow of the Arkansas River. In effeot, none of the 

water so diverted, stored, and used would return to the river 

ohannel. or to the use and benefit ot Kansas citilan. owning 

and oocupying lands in the Arkansas River valley. 

Lawyers for the complainant maintained that Colorado 

threatened to divert and appropriate all the waters ot the 

Arkansas River unless it was restrained from doing so. The 

complainant asserted that it Colorado was permitted to divert 

and appropriate the river water. the lands along the river in 

Kansas would be greatly impaired in value and usefulness, and 

would be rendered unfit for the production of crops, grasses. 

fruits, and other vegetation to whioh the land had been devoted. 

Kansas claimed that the common law relative to riparian 

rights was and had been in full force in the two states long 

before their admission into the Union. Therefore the diversion 

and appropriation of the river waters in the state ot Colorado 

was in utter disregard and violation ot the rights and interests 

of the oitizens ot Kansas. 
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Results ~ g1yer.lon. Because of the diversion and 

appropriation of the water, the irrigators of Colorado had 

caused the river "to cease flowing in its natural ohannel. 

normal volume and under the surface of said lands within the 

state of Kansas." As a result, the owners and occupants of 

lands were deprived of water necessary for domestic use and 

for watering livestook. Also, the atmosphere in the vicinity 

of the river was deprived of the moisture necessary tor the 

health and well-being of its inhabitants. 

Unless Kansas was permitted to file its bill and to 

obtain in the United State. Supreme Court. a decree enjoining 

Colorado from doing the things oomplained of 

oomplainant is remediless. and defendant can and 
will destroy the value of oomplainant's property 
to the extent of many thousands of dollars. and 
the property of citizens of Kansas to the extent 
of many millions of dollars, and the revenues of 
said state will be greatly impaired, all in vio­
lation of complainant's rights and the rights of 
said citizens, and in t~r absenoe of any right or 
authority for so doing. 

C040£140 ~illS demurrer. Due service of process was 

made and on October lS, 1901. the State of Colorado filed its 

demurrer to the bill of complaint. 12 Among other items, the 

Colorado lawyers contended that. as a sovereign state. it was 

justified, if the geographical situation and material weltare 

demanded it in the jUdgment of the state. in consuming tor 

l1KAnR.1. v. Colorado. "Motion tor Leave to File Bill
 
in Equlty.~
 

12Kansas v. Oolo[ado !n5! ~ ynltta §:tat,s 2l.. America. 
·'Brief of Oomplainant on Final Hearing." No.7. 2 (October
Term, 190,5). 
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beneficial purposes all waters within the state's boundaries. 

In the popular interpretation, Colorado also believed it 

occupied toward Kansas the same position that foreign states 

occupied toward each other. iJ 

Sometime between October lS, 1901, and February 24, 

1902, Kansas filed its brief for hearing on the demurrer. 

B. Hearing on the Demurrer. 1902 

Colorado argues against &11. In its demurrer to the 

bill tiled on October lS, 1901, and in arguments before the 

United State. Supreme Court heard on February 24th and 25th, 

1902, Colorado asserted that the Supreme Court had no juris­

diction. Problems set forth in the bill ot complaint did not 

constitute, within the meaning of the Constitution, any con­

troversy be'tween the two states. Colorado lawyers claimed 

that the issues presented were between the State of Kansas and 

private corporations and certain persons within Colorado, and 

theretore the State ot Colorado was not oonoerned as a corporate 

body or State. Lawyers for the defendant maintained that 

Kansas was in reality loaning its name to private oitizene and 

was only a nominal party in the suit. Furthermore, Kansas in 

her right of sovereignty was seeking to maintain the suit tor 

the redress at supposed wrongs at its citizens, but according 

to the United States Constitution a state did not possess such 

lJ~. LoY!1 f21!-UiIp'jcb. April 27, 1902. 
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sovereignty as empowered it to bring an original suit in 

United States Supreme Court for such purposes. 

Colorado argued that Kansas had no property rights 

that were in any way affected, and therefore the Supreme Court 

did not have original jurisdiction. The aots complained of by 

Kansas were not done by the State of Colorado. but rather by 

private oorporations and individuals who were not named as 

parties in the suit. Because the bill of complaint was in 

many respeets uncertain. informal, and insuffioient. according 

to the demurrer, the State of Kansas was not entitled to the 

equitable relief for which it prayed. 14 

Justig.s apestion Co19raQo att9rn,Ys. In questioning 

Colorado attorney L. M. Goddard, Justice Edward D. White com­

pared running water and air. and asked Goddard if there was 

not a fallacy in his argument that running water was as much 

the subject of private appropriation as any other thing. If 

air was the subject of such appropriation. then it could be 

taken by one set of people so as to destroy others' lives. 

Goddard protested the example and insisted that Colorado spoke 

of a property in running water. 

Justice Joseph McKenna asked about the extent of 

taking ot the water, so that non. could run into Kansas. 

Goddard stated that was an absolute impossibility. "However, 

it the appropriation covers all the water of the stream, if 

14KBnBls v. QQlorado. 185 U.s. 125. 138 (1901).
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it is for beneficial use ••• and if the entire amount of it 

is actually applied to that use, the party has a right to all 

the water. tl15 

Justice McKenna asked what redress Kansas would have 

if Colorado could authorize the diversion of all the water. 

Goddard answered ~hat a valid appropriation for beneficial use 

and an aotual user gave the appropriator a right to use all 

the water. 

The justice then asked if Kansas had the sam8 rights 

that Colorado had in these waters. Attorney Goddard replied 

that each state had absolute control over the running waters 

within its borders Whatever the result was to another state. 

Justice McKenna interpreted the statement to mean that Kansas 

would have no remedy at all and Goddard replied that the inter­

pretation was correct. 

During Colorado attorney Platt Rogers' argument, 

Justice Brewer asked him if his proposition did not amount to 

the fact that in order to transform Colorado's arid lands into 

fine farms, the farms of Kansas might turn into arid lands. 

Rogers replied that this might be the case, and, if so, they 

contended for exactly that principle. 

Justice White asked Rogers the following question. 

"What if a man takes up some public land under an 
act of congress? The land has a running stream 
throughout it. Then after he has done that, under 
the Colorado law, another man comes along and appro­
priates all the water in the stream that naturally 
would flow through the first man's land. What 
becomes of the first man and his rights'?" 

15KgnBal ~ (Missouri) Journal, October 8, 1903. 
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Mr. Rogers. "He does not get any more wa'ter. He 
is in exactly the same situation as the Kansas 
man...
 
Mr. Justice (John M.) Harlan I "How does he live
 
then?/f 
Mr. Rogers. "He leaves the plaoe. It 
Mr. Justice Brewer. "Did I understand you to say
that the Kansas man goes dry?"
Mr. ROgerS' "He goes dry, Which is not unusual in
Kansas. Of () 

KanDD [.pli,s. In reply to some ot the charges made 

by Colorado, Kansas lawyers stated in its Briet of Complainant 

tor Hearing on the Demurrer ot Defendant that suits by single 

riparian owners in Kansas against persons diver'ting water in 

Colorado would involve a vast number ot suits. Allot the 

acts complained ot by Kansas were authorized by Colorado and 

that state itself was doing some ot the most injurious things, 

and its legislature had provided tor many more such acts. 

-Hance, the state ot Colorado is • • • the chief offender 

against the rights of property owners in Kansas. lt17 

The complainant answered Colorado charges saying that 

it was a large property owner in the Arkansas River valley. 

The state further answered that 

Others injured cannot reach the ohief oftender,
 
Which is the source ot all the injuries. Hence
 
it is in the highest degree tit that the state
 
of Kansas should first assert its own property

and sovereign rights before this, the only tri ­

bunal having jurisdiction ot the proper form of
 
action, and the only tribunal having authority
 
to determine oonflioting claims of rgvereignty

• • • existing in two states. • • •
 

i6.llWl. 

17Ka;nsas v. Colorado. "Brief' ot Complainant for Hearing 
on the Demurrer ot Defendant, tl No. 10, Original Prooeeding, 3. 

18~. 
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Kansas attempted to aseure Colorado of its intentions. 

The complainant asserted that it did not have the slightest 

desire to injure or harass Colorado or its oitizens. It had 

no objection to Colorado irrigators taking water as long as 

it did not injure oitizens in Kansas. Furthermore, Kansas 

did not expect the destruction of ditches already constructed 

and being used. 

It would be a great injury to the state of Colorado 
if its irrigation interests were now destroyed. It 
would be an equal or greater injury to Kansas and 
its people if none of the waters of the Arkansas 
were permitted to flow into the state. We have. 
therefore, come into this court, believing it to be 
the proper tribunal for the novel and important
questions involved therein. • • • • • • • • • • • 

The water of the Arkansas river should serve the 
needs of the two states, and not of one. Impartial
justice requires that the state of Colorado and its 
people be restrained from taking it all, likewiee 
the r~te of Kansas should not and will not ask tor 
all. 

~yprlm' COMEt iSIY's opiniQn. Following oral arguments, 

the Supreme Court took the case under consideration and issued 

its opinion on April ?, 1902. Chief Justice Melville W. 

FUll,r, speaking for the Court, disputed Colorado's olaim 

that the Supreme Court did not have jurisdiction. In the 

opening statement he said, "The original jurisdiction of this 

court over 'controversies between two or more States' was 

declared by the jUdiciary act of 1789 to be exclusive•••• H20 

The Supreme Court did not agree with the Colorado 

oomplaint that Kansas had no real claim in the suit and was 

19 4l.l2i..s1•• pp. -5. 

20Kansas VB. Colorado, 185 U.s. 125, 139 (1901) 
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simply loaning its name. The Court noted, 

• •• if the health and comfort of the inhabitants 
of a State are threatened, the State is the proper 
party to represent and defend them. 

• • • the mere fact that a State had no peouniary
interest in the controversy, would not defeat the 
origi.nal jurisdiotion of this court, which might
be invoked by the State as parens patriae, trustee, 
guardian, or representative of all or a considerable 
portion of its oitizens•••••••••••••• 

The action complained of is state action and not 
the action Of2ftate officers in abuse or excess ot 
their powers. 

The justices believed that the question as to whether 

one state could totally deprive a neighboring state of water 

from a river flowing through both states merited the court's 

attention. In the final statements of the opinion, Mr. Chief 

Justice Fuller mentioned several items Kansas would need to 

prove and then issued its ruling. 

We think proof should be made aa to whether Colorado 
is herself actually threatening to wholly exhaust 
the flow of the Arkansas River in Kansas, whether 
what is described in the bill as the 'underflow' is 
a subterranean stream flowing in a known and defined 
ohannel, and not merely water percolating through
the strata below, whether oertain persons, firms, 
and oorporations in Colorado must be made parties
hereto, what lands in Kansas are actually situated 
on the banks of the river, and what, either in 
Colorado or Kansas, are absolutely dependent on 
water therefrom. the extent of the watershed or the 
drainage area of the Arkansas River, the possibilities
of the maintenance of a sustained flow through the 
control of flood waters, in short, the circumstances, 
a variation in which might induce the court to either 
grant, modify, or deny the relief sought or any part 
thereof. 

The result is that in view of the intrioate 
questions arising on the record, we are oonstrained 
to forbear prooeeding until all the faota are betore 
us on the evidenoe. 

21KansaS ve. Co10radg, 185 U.S. 125, 142 (1901). 
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Demurrer overruled. without ~rejudlc, to any
guestion. and leave to anrwer.2 

Kan~ns hopes l2t !hi future. Following the ruling 

Kansas attorney general. A. A. Godard claimed that the effeot 

of the opinion was to prevent Colorado from passing laws which 

would authorize or compel the diversion of waters from inter­

state streams when the diversion deprived other states or its 

citizens of their property rights. Kansans hoped the effect 

of the demurrer would be to stop the construotion on a ditch 

at canon City and to discourage the construction of other 

ditches by private individuals or corporations, as the projects 

would probably be stopped by injunctions brought by Kansas 

residents. It was doubted that Coloradoans could be compelled 

to cease taking water, but it would limit the taking of water 

to the present ~mount.23 

Once the Supreme Court ruling was announced the court 

room antagonists began the task of gathering evidence to 

support their cases, On the third day of November, 1902, 

Colorado filed its answer to the bill of complaint. 24 

C, Kansas Files Amended Bill in Equity. 1903 

Nearly a year after the Supreme Court issued its 

opinion on the demurrer., attorney A. A. Godard wrote to 

22Kansaft VB, Colorado, 185 U,S. 125, 147 (1901), 

23Xopeka gapital. April 9. 1902, 

24KMsas VB. Colorado !W! Ih!. ynited St§tes SJ.1 America. 
"Brief of Complainant on Final Hearing," No. 7. October Term, 
1905), 
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Governor W. J. Bailey stating the procedure which should be 

tollowed by Kansas. He suggested that all the principal 4itch 

owners in Colorado be made defendants to the aotion. The oase 

would be tried between the people of Kansas and the appro· 

priatore of Colorado, inoluding the state of Colorado. 

The evidenoe Kansas would present inoluded facts 

regarding settlement in the Kansas portion ot the Arkansas 

Valley, the flow of the river since that time, the character 

of the underflow and the ohange. and damages done through 

irrigation in Colorado, the appropriations of water in Colorado 

with the date When the appropriation be~n, the amount taken 

and where it was used. Kansas would show if any of the 

appropriated water returned to the river channel and it it 

did. how muoh returned. Also entered as evidence would be 

statistics indicating the season of the year when water was 

used or the length of the irrigation periods with 80me evidenoe 

ot the possibility ot storing water. 2S 

Q9lgrado silt.. pesi~ion. In the meantime, N. C. 

Miller, attorney general for Colorado, expounded his state's 

positien through the newspaper. He olaimed that the entire 

territory w1thin the drainage basin ot the Arkansas River and 

its tributaries was acquired either under the Louisiana Pur­

chase or trom Old Mexico. Historically it was true that 

irrigation was always recognized within the territory. and 

2SLetter from A. A. Godard to the Honorable W. J.
 
Bailey, Governor at Kansas, March 14, 1903. MSS. Governor
 
W. J. Bailey Papers, Kansas State Historical Society, Topeka,

Kansas.
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the law which recognized irrigation was almost entirely Spanish 

in origin. This land was accepted by the people with these 

rights to the water at all times, and the common law doctrine 

ot riparian rights, as expounded by Kansas, was never in 

operation within the territory. 

In answer to the claim of Kansas that Colorado was 

authorizing and directing the diversion of water. Colorado 

asserted that its oitizens had always olaimed and maintained 

the right to water tor benericial purposes and that the state 

government had only attempted to regulate the use among its 

citizens. If Colorado were enjoined from legislating on the 

question, the people would still have the right to the enjoy­

ment of the privileges of irrigation trom the rivers. 26 

Colorado oontended that the legislation of the United 

States recognized the right at all times to divert water for 

beneticial uses, and the past Congressional acts Which mani­

fested the purpose ot the federal government in relation to 

the rivers in the arid areas, were as follows. 

1.	 The Act of July 26, 1866, confirming water 
rights existing under local oustoms, laws 
and decisions. and granting protection thereto. 

2.	 The Act of July 9, 1870, provided that all
 
patents to the United State. land shall be
 
issued SUbject to vested and acquired water
 
rights.


).	 The Act of March ). 1877, known as the 
Desert Land Act, whiah was passed to en­
oourage the reclamation of arid lands by
the diversion ot water from the streams. 

26N• C. Miller. "Attorney-General Miller on the Colo.­
Kansas Wa'ter Suit, II 1bI. TelesraRh (Colorado Springs. Colorado), 
June 21, 1903. 
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4.	 The Act of March 3, 1891, in relation to the 
rights of water for ditches and reservoirs. 

5.	 The Act of August 18, 1894, providing tor the 
conveyance to the several states in the arid 
region of such publio lands as the states might
reclaim by irrigation.

6.	 The Act of June 17, 1902, appropriating all 
moneys received from the sale of pUblic lands 
in the arid regions for the purpose of con­
structing ditches and r!lervoire in order to 
reclaim the arid lande. y 

Colorado maintained that if the natural flow of the 

Arkansas River was undisturbed by the existing irrigation 

system, the evaporation and seepage was so great that the 

present volume of water in the river through Kansas would not 

be augmented. Attorney General Miller stated that the flow 

above the surface in Colorado was all that was 4ivarted and 

that was not enough in volume to affect the vast underflow 

Which Kansas desoribed. If the above surface water was left 

untouohed to the Kansas western border, it would not materially 

affect the proposition as stated by Kansas. 28 

Comprom~s. QUtred. S. S. Ashbaugh of Wichita, one 

of the attorneys for Kansas, stated that there was plenty of 

water in the river for both states. The problem was that 

Colorado took watar at the wrong time of the year. Kansas 

would compromise if Colorado would agree not to take water 

below the average flow of the river. Colorado would get all 

the flood water, which could irrigate ten times as much land 

as was irrlsated. Kansas then would receive the average flow 

to saturate its lands. 

2?lW,. 

28lW.. 
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Colorado ditoh owners could fill the reservoirs and 

ditches eaoh spring from flood waters. Colorado did not 

utilize that water, instead the irrigators waited until the 

river was low in summer and then took the water. Ashbaugh 

suggested that if owners would store the flood waters. they 

would be able to irrigate more land and irrigation plants 

would be more valuable and irrigation seourities would increase 

in value. 29 

Amended ~ in equity ~~~,a. On August 17. 1903. 

about two months after Ashbaugh proposed the compromise. Kansas 

filed its amended bill in equity. Those named as defendants 

included the State of Colorado, The Bessemer Ditch Oompany, 

The Oxford Farmers' Ditoh Company. The Otero Oanal Company. 

The Lake Canal Company. The Riverside Ditch Company. The 

Catlin Consolidated canal Company. The Graham Ditch Company. 

The lamar Land and Canal Company. The Amity Canal and Reser­

voir Company, The Rocky Ford Canal. Reservoir, Land. Loan. 

and Trust Company. The Fort Lyon canal Oompany. The Colorado 

Land and canal Company. The Great Plains Water Company, The 

Arkansas Valley Sugar-beet and Irrigated Land Company, The 

Colorado Fuel and Iron Company, and The Bent-Otero Improvement 

company.)O 

The brief dealt largely with the underflow. the 

diversions made by Colorado, and the damages caused in Kansas. 

29KAnsas ~ ,zourml, June 27. 190).
 

J°Kansas vs. Qolorado. "Amended Bill in Equity," 1.
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The etatements made by the complainants emphasized the land 

values when the underflow was undiminished. The water which 

tlowed in the Arkansas River furnished almost the entire 

supply of water for the underflow. As a result, the under­

flow was of great and lasting benefit to the bottom lands, in 

that to the people owning and occupying such lands. the under­

tlow furnished moisture sufficient to grow ordinary farm crops, 

and also furnished water, at a moderate depth below the surface, 

tor domestic use and for the watering of livestock. 

On the arid uplands herds of cattle grazed on the 

valuable grasslands but their watering place. were in the 
il 
1ft 

river valley. The availability and use of the arid lands, and ~ 
the prosperity of the cattle teeding business depended entirely 

upon the water. its convenienoe, depth, and supply. If the 

surface flow of the river water was out off. then the under­

tlow would gradually diminish, and the Arkansas River Valley 

would be as arid and uninhabitable as the uPlands. J1 

Nearly all of the bottom lands were tertile and pro­

ductive, valuable for farming purpose•• and .ell adapted to 

the growing of wheat, corn, alfalfa, rye, domestic and wild 

grasses, orohards. fruits, and vegetables. All of these lands 

were valuable also, as grazing areas, and were well adapted 

to support hogs, horses, sheep, and cattle, 

The bottom lands were owned and ocoupied by people 

engaged in agricultural pursuits and over three-fourths of 

J1~., pp. 6-8. 
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the bottom lands and residing there with their families. More 

than two-fifths of the bottom lands were in actual cultivation 

and had been for many years. Those lands had an agricultural 

population of over SO.OOO persons. 

Situated on the banks of the Arkansas River were 

numerous oities and towns, of Which Syracuse, Garden City, 

Cimarron, Dodge City, Kinsley, Larned, Great Bend, Sterling, 

Hutchinson, Wichita, and Arkansas City, were the more impor­

tant. All but Arkansas City were oounty seats. These cities 

had an aggregate population of over 60,000 people. 

The actual value of the bottom lands was from five to 

one hundred dollars per acre, and the average value of all 

the bottom lands was not lees than twenty-five dollars per 

aore, provided the land received the benefits from the natural 

and normal flow of the river. J2 

D1l o:feOIII .2.l Coloradp. The State of Kansas charged 

that the ColoradO legislature had passed numerous bills 

authorizing the diversion of water from the Arkansas River 

and its tributaries for uses other than domestio, particularly 

for the purpose of irrigating arid, non-riparian, non-saturated 

and waste lands for agricultural purposes in Colorado. The 

derendant had attempted to grant to its codefendants the right 

and authority to divert the rivers' flow :trom their natural 

ohannels and to cause the waters to :flow into and through 

oanals and ditches extending great distances away from the 

32Ibld., pp. 8-10.
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natural channels. Colorado also granted to its fellow defen­

dants the right to store waters and empty them on high arid 

lands, which were not riparian to the river and its tributaries. 

As a result all of the waters were lost to the natural channels 

and were thus prevented from flowing into and through the 

state of Kansas. 

The aggregate appropriations made from the Arkansas 

River amounted to 4200 cubic feet per second, and from the 

aftluents and tributaries the appropriations totalled 4300 

cubic feet per second. The average flow of the Arkansas within 

Colorado did not at any point exceed 700 cubic feet per second, 

and the average flow of the aftluents and tributaries did 

not exceed 700 cubic feet per second. As a result the total 

average flqw of the river and its tributaries was used and 

absorbed as had been alleged. No portion of the ordinary flow 

of the river was permitted to flow into Kansas. 3) 

Kansas alleged that the diversion was carried to such 

an extent that no water flowed in the river bed from Colorado 

in Kansas during the growing season. The underflow was dimin­

ished and continued to diminish as the diversion of water 

increased. If the diversion oontinued unabated, the bottom 

lands of the valley would be injured to a great extent, with 

portions of the area ruined and deserted, and they would 

become part of an arid desert. 

)) 
~., pp. 18-20. 
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Kansas lawyers asserted that Colorado, in addition to 

granting the right to take and use the water, also claimed 

the right to regulate and control the distribution of the water 

by canal and ditch owners to the owners of land Which was 

irrigated. 

The complainant further charged that Colorado con­

templated the construction of other ditches and canals for the 

diversion of water to irrigate arid non-riparian lands. The 

defendant also planned the extension of branches and laterals 

to the ditches and canals already constructed. Colorado and 

its fellow defendants claimed the right and power to do as 

they pleased with all the water of the Arkansas River within 

its borders, regardless of any rights Which the state of Kansas 

or its citizens might have. 34 

Kansas complained that Colorado had since 1890, at 

and near canon City, constructed a canal for the purpose of 

diverting water from the channel and used the water for 

irrigation purposes on arid non-riparian lands, so that the 

water would not return to the river channel. The defendant 

state had directed and permitted its agents to divert water 

from the river to the amount of seven hundred and fifty-six 

and 28/100 cubic feet per second, Which was approximately the 

natural flow of the river at its point of diversion. The 

waters diverted by Colorado would otherwise flow into Kansas. 

through the valley, and vastly benefit the area. 

34
Ibi~ •• pp. 21-22. 
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Colorado had made large appropriations ot money tor 

the construction ot reservoirs tor the storage ot water trom 

the tributaries ot the Arkansas. Boards of control were 

provided to take oharge of construction, maintenance and 

operation of the reservoirs. Kansas believed that sinoe 1891 

Colorado had constructed and was using at least four reser­

voirs, one each in the counties of Custer, El Raso, Chaffee, 

and Las Animos. Those reservoirs stored vast quantities ot 

water which otherwise would flow into Kansas. Kansas lawyers 

contended that it was the intention of the defendant to store 

and withhold and divert all of the water from the river 

channel. 35 

When Kansas territory was organized in 1854, it 

extended west to the summits of the Rooky Mountains, and all 

of the drainage area of the Arkansas River was in the territory 

of Kansas. During all of that period until 1861, the common 

law and riparian rights extended over the entire area. By 

reason of prior settlement, occupation, and title, the citizens 

of Kansas and the state of Kansas acquired and had a right to 

the uninterrupted flow of all the river waters. The rights 

claimed by Kansas accrued prior to any of the diversions made 

by Colorado citizens. 36 

In taking excessive water from the river, Colorado and 

its fellow defendants had greatly damaged the state of Kansas 

3S~•• pp. 22-25.
 

36 6
~., pp. 25-2 • 
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and its citizens. The fertility of all the lands in the 

Arkansas Valley was greatly diminished. During the spring 

and early summer, which was the growing season, the diversion 

of water caused the crops, trees, and other vegetation to 

wither and perish. Wells which furnished water for domestic 

and livestock uses were dry. The damages, beyond computation, 

suffered by the inhabitants were the direct result of the 

diversion of river water. Such damages had increased for ten 

years in proportion as the diversion of water increased. 

The property of the State of Kansas situated on the 

banks near Dodge City, used as a soldiers' home, had been 

damaged in the diversion of water. The fertility had been 

reduced, the water supply lessened, its solubrity and utility 

impaired, .and unless the normal flow of the river was restored 

the property would become unfit for use. The same was true 

of property near Hutchinson, which was used as the state 

industrial reformatory. 

During the summer season, which was often dry, the 

bed of the river above Wichita was oftentimes completely dry. 

The river through the central portion of Kansas was without 

high banks. The adjacent bottom lands were a loose, sandy 

loam, and were unprotected on either side by physical features 

or vegetation. The bed of the stream was almost totally of 

sand. In addition, the territory was subject to high constant 

winds. The winds changed and filled the stream bed with 

drifting sand, dirt, and debris, until it was nearly level 

with adjacent lands. At times of sudden and excessive 
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rainfall, the flood waters could not tlow down the natural 

channel, but rather spread out on the surrounding land, doing 

enormous damage to livestock, crops, and improvemente, and 

injuring and decreasing the value ot the land. 37 

In their closing statements, Kansas attorneys asked 

that the court issue a decree prohibiting Colorado from 

granting charters which would authorize the diverting of 

waters from the Arkansas River and its tributaries, except 

for domestic use. Kansas further requested that Colorado and 

the other defendants be restrained from constructing, owning, 

and operating any canal or ditch in which the ordinary flow 

of the river waters would be diverted, and also from con­

structing, owning, and operating reservoirs for the storage 

of the normal flow of the river. Finally the complainant's 

counsel prayed that the court would define the respective 

rights of Kansas and the defendants and decree such proteotion 

of the rights as was necessary.J8 

kittle water returnee Senator Frank Dumont Smith, an 

attorney for Kansas, attempted to correct a statement made by 

Colorado. The defendant claimed that water taken from the 

Arkansas River returned to the river. Smith claimed that in 

1903 it took four acre-feet of water to mature crops in Colo­

rado, this was a volume of water SUfficient, if put on all at 

once, to stand four teet deep on every acre. One foot of water 

was consumed by the growing plant, one foot evaporated in the 

37Ib~d., pp. 27-29. 

38~., pp. 29-30. 
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river ditches and laterals betore it reaohed the land. Of the 

remaining two feet. one-half of it evaporated in spreading 

over the land. so at the most. lesa than one-half of the water 

taken from the river seeped into the soil with any prospect 

ot returning to the river's flow. Not more than one-third 

to one-fourth of the water taken out for Colorado irrigation 

ever returned to the stream. The rest was lost to Kansas. 

Colorado stated that if its farmers did not use the 

water, it would evaporate. This statement Senator Smith also 

labeled absurd. He stated that the river flow disappeared 

and fed the underflow, from which the people in the western 

part of the state, got their water. He observed that the 

underflow was receding. and that crops were not as heavy as 

in past years. Senator Smith insisted that the "ordinary 

average" flow of the river which fed the underflow. must be 

restored. That was the purpose of the suit bought by Kansas 

against Colorado. 39 

Kansas appropriated $S,OOO tor the expenses of the 

suit, and Colorado appropriated $35,000. The big ditch 

corporations also contributed large sums. Three attorneys 

assisted the Kansas attorney general. while seven attorneys 

presented the case for Colorado. The ditch companies were 

represented by an additional fifteen attorneys. In a motion 

to dismiss the case made by the ditch companies, their counsel 

fortified their motion with a twenty-five page brief. Kansas 

39Kansas City ~, August 27. 190). 
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answered in a six-page brief, and Colorado counsel countered 

with a twelve-page brief, The rheotoric of the de~endants 

went for nought. as the motion was denied,40 

Cglorado Ina,r, Mended l!.U1 2t complainS. After 

studying Colorado's answer to the amended bill of complaint. 

Kansas Attorney General C, C. Coleman. who assumed oftice in 

1903, stated that it was apparent that the Colorado attorneys 

were giving the case more thought than they had in the beginn­
41i ng. 

Colorado claimed that as a sovereign state. it had 

"the plenary and exclusive right and power" to re&Ulate the 

us. ot non-navigable _ters within i'ts boundarie.. The 

detendant had never surrendered that sovereign power, nor 

delegated such power to any other 8overeignty.42 

The answer maintained 'that water used by Colorado 

irrigation1sts was water that was lost through evaporation 

before it reached Kansas, The brief also asserted that the 

Arkansas river valley throughout Kansas was better off because 

of Colorado's using the water for irrigation, especially 

through the effect of return waters. By practicing irrigation 

40~9P,1gl CApita:),. August 27. 1903.
 

41i1DsaB ~ JQurnA•• October 8, 1903.
 

42Kansa• ve. 0010a90, "Separate Answer ot the Defen­

dant, the State of Colorado, to the Amended Bill of Complaint
of the State of Kansas, Complainant," No.7. Original Pro­
ceeding, 2 (October Term. 1903), 
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in the Arkansas valley in Colorado, the flow of the river, 

outside of flood stages, was actually increased instead of 

diminished. 43 

Colorado explained the effect of return waters by 

saying that the saturation of the land by irrigation had the 

same effect as that produced by abundant rainfall. Water 

veins and channels were created. springs broke out and the 

water, seeking a lower level. exuded to the nearest dry 

channels, making them perennial streams discharging water into 

the river. Storm and flood waters were stored in large quan­

tities, and during the irrigating season were added to the 

water diverted from the river and applied to the land. There­

fore, as the irri~ted area moved eastward, the return and 

seepage waters from the irrigated lands had significantly 

increased the flow of the river and water then flowed con­

tinuously in the Arkansas River at many points, where at low 

stages, it had not flowed prior to the development of irri ­

gation in colorado. 44 

The defendant's lawyers stated that long before 

irrigation was practiced in Colorado, it had been observed 

that the volume constantly diminished as the river flowed 

eastward. The more marked disappearance of the river waters 

occurred as the river passed beyond the area of local storms 

431.l2.14., p. 8.
 

44IbLd., pp. 37-38.
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caused by the mountains. During the summer season, except
 

. tor flood waters, at a distance from 200 to 400 miles from 

the mountains, the river would show no surtace water other 

than occasional pools in the sand, and none ot the water coming 

into the river in Colorado would cross the land of the central 

or humid portions of Kansas. The ordinary flow of the river 

in Kansas, aocording to Colorado attorneys, 

has been still further diminished by the destruction 
of timber on the watershed of said river in the 
mountains and by the extension westward of the 
cultivated area of lands in Kansas and by the 
sinking in western Kansas of upwards of one thou­
sand wells oontiguous to said river, and the 

lilt:pumping and use of 4he waters thus obtained upon 
lilt

the adjoining land. j Ii :~ 

'II: 
III:
IIIIColorado indicated the importance of the irrigation	 
"II 
"Ii 

system to its economy, and contrary to what Kansas lawyers	 II'
II: 

claimed, Colorado settlers were irrigating as early as 1865. 'I:
I ~ I 

'" 

In fact, prior to 1865, sixty-eight ditches and canals had	 
II'l 

"' II 
II 

been constructed, and were diverting 615 oubic feet of water	 Iii
II 
II 

per second. From 1865 to 1870, 127 additional ditches and 
III 

canals were built, and 458 cubic feet of water per second was 

diverted. Two hundred and sixty-eight ditches and canals 

were added between the years 1870 and 1880, and 945 cubic 

feet of water per second was turned aside. Diverting 3,859 

cubio feet of water per second were 250 additional ditches 

and canals constructed from 1880 to 1890. 

The water was taken from the river and applied to 

the reclamation and irrigation of approximately 500,000 acres 

45I!?.1sl., p. 36. 
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of land in the Arkansas River valley. Before irrigation, the 

area was arid and incapable of producing crops. 

1'he Colorado brief stated that many millions or dollars 

were expended in constructing the canals, ditches, and reser­

voirs, in improving the lands that were irrigated, and in 

machinery used in the cultivation of the land. Colorado 

attorneys estimated twenty-five million dollars had been 

invested. Numerous towns and villages had grown up in the 

valley having an aggregate population of over 100,000 people. 

When one considered the houses, stores, churches, school 

houses, factories, and other public and private buildings in 

the valley, the investments made by people amounting to 

millions of dollars was not hard to imagine. 46 

Colorado Attorney General N. C. Miller and his asso­

ciates believed that the Supreme Court would not decide the 

case on law points, but rather on the evidence of damage to 

Kansas, if any, caused by the diversion of waters from the 

river. 47 What prompted Miller to believe this point was not 

olear. Sometime during 1903, Kansas assumed the prior appropri­

ation theory as part of its testimony and apparently was able 

to prove its irrigation ditohes existed before those of 

Colorado. This may have prompted Miller's statement. 

~ QRJDIDY 1D§!!rs. Another of the defendants, the 

Colorado Fuel and Iron Company, presented a brief. The 

46 
~., pp. 30-31.
 

47Tppeil Capl~al, Ootober 8, 1903.
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company's attorneys claimed that it and its predecessors had 

been engaged in coal mining, coke making, and manufacturing 

of steel and iron products since 1877. It had twenty-seven 

coal mines, four iron mines, six washeries. J,OOO coke ovens, 

and extensive steel works in operation, the greater part of 

which were situated in the Arkansas River drainage basin. 

The company was completely dependant for operating purposes 

on water obtained from the river. 

The company claimed it had $25,000,000 invested in 

the drainage basin and had expended $500,000 in the purchase 

of water rights and the construction of ditches and reservoirs. III 
", 
II' 
"Over 50,000 people were direotly or indirectly dependant on il: 

II: 
"1 

the operation of the company for their support. III
II, 

11: 1 

'I,"

If the oompany should lose the suit, and this bring II'
I!: 

deprivation of the right 'to u•• the waters of the Arkansas 'I, 

II', 

Iii 

River, almost the entire drainage basin would become desert· Ii 
'I 

like and of little value, just ae it was prior to settlement 

and improvement. Such a decision would result in irreparable 

and incalculable injury and damage to the people oonoerned. 48 

QOlortdQ attorneys lOrrY. A decision adverse to 

Colorado would affect irrigation along the Platte, the Grande, 

and the Rio Grande rivers, as well as the Arkansas. The 

Dmyer .f2I1 asserted. "An adverse deoision wipes out the 

western portions ot Kansas and Nebraska, almost all of the 

48TQPHa JOllrmJ.. November 17. 190). 
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Dakotas, Montana, Idaho, Arizona, Utah. Wyoming. New Mexico, 

Nevada, and the fruit region of southern california,,,49 

The paper said that the Supreme Court Justices seemed 

to lean toward the doctrine of riparian rights and those 

favoring the Colorado cause feared an adverse decision unless 

the justices could be made to understand how far-reaching the 

result would be. 

D, The Uni'ted States Government Intervenes. 1904 

It seems necessary to reiterate the positions of each 

state in the suit, even though eaoh position has been pre­

viously established, The reason for this repetition is that 

each position becomes important in the next step of the over­

all suit. 

9gm;la!nant's PRsttion- The Kansas position was that 

the State of Kansas was the riparian owner of lands within its 

boundaries and that Colorado was an offender against Kansas' 

I 
righta. The waters of 'the Arkansas River should serve the 

! I 
, I 

1 needs of both states. The State of Kansas was only asking
 

i that sufficient water be permitted to flow in the river to
 
1 

fertilize the fields of Kansas tarmers. 

i- ~lt'D4Int's ~Q§~t12n- The Colorado position was 

simply stated. The State of Colorado had the sovereign right 

to appropriate the waters of its natural streams and utilize 

49!l?14. 
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them for the benefit of the state lands or the lands of 

Colorado citizens. 

Importange .2t. §}lit. In this suit thousands of farms, 

millions of acres of land, immense agricultural and livestock 

industries, huge sugar beet factories, and thousands of people 

were vitally conoerned. A sugar beet industry had been 

developed on the Colorado side, also, the melon growers near 

Rooky Ford and other localities had made a market for their 

crop. Alfalfa was cultivated for the feeding of the increas­

ingly important livestock industry. Thousands of people had 

settled along the Colorado portion of the river within the Ii 
It 
1/
Ii 

past ten years. All of this activity was due in part to the n
If 

elaborate irrigation system developed by Colorado and private Ii
:1 

corporations. 1\
II. 

II 
'I 

,The danger existed, however that if Colorado continued 
"1 

q 

It 
~ 

Ifto build canals and reservoirs, the Arkansas River in western 
II 

Kansas would be perpetually dry, and the winds would fill the ,~
river bed with sand as Kansas stated in its brief. Previously 

mentioned in Chapter Three was the fact that ditohes were 

exoavated in western Kansas to oarry water t'rom the Arkansas 

River to the valley's farms. Later the river water failed by 

reason of its being diverted in Colorado. The farmers turned 

to the vast underflow, dug wells, and raised the water with 

windmills. 50 

50philip Eastman, "The Nile of the West. tl The Saw­
~ EYenin£ l:.2.I1. CLXXVI <May 7, 1904), p. 5. 
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CgloradQ files ~ dismlssa*. On ~.rch 14, 1904, 

Colorado's attorneys filed a motion to dismiss the suit, "for 

want of proper parties,tI with the possible purpose of getting 

the case tried as an original suit in the lower courts, "sub­

ject to appeal on writ of error." If Colorado had sucoeeded, 

it might have been possible to delay the Buit tor several years 

before a decision was reached. As it so happened, Colorado 

lost this appeal several months later. and the litigants 

remained in court for many months, and eventually for many 

years. 51 

The federa* government interveneD. A week after 

Colorado filed for a dismissal of the suit, the United States 

of America filed its petition of intervention. The date was 

March 21, 1904. The federal government's interest in the case 

came from the passage of the Reo1amation Act of June 17, 1902. 

Two points in the suit threatened the validity of the new law. 

Kansas' claim of riparian rights was flatly rejected because 

of the tacit acceptance of the theory of prior appropriation 

in use in the arid lands. Acceptance of the theory of riparian 

rights would have meant several million aores of arid land 

would have no chanoe of being reclaimed, as lands miles away 

trom a river could not be irrigated. 

If. on the other hand. the Supreme Court accepted 

Colorado's claim to complete sovereignty over the waters within 

its boundaries, then the federal government's entire reclamation 

SlKan§&§ ~ JOurnal. March 15. 1904. 
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program for arid lands was threatened. The federal government 

would not be able to oonstruct dams and reservoirs and admin­

ister them. 

In its brief the United States Government claimed 

that within the watershed of the Arkansas River, west of the 

ninety-ninth degree of longitude. there were approximately 

1,000,000 acres of land belonging to the federal government, 

which were uninhabitable and unproductive. Only by means of 

irrigation could any of the lands be reclaimed from their 

arid condition. 

Of the Kansas claim to riparian rights, the federal 

government's brief made the following comments. 

• • • because of the insufficient rainfall in 
the arid region • • • and for the reason that 
the lands • • • oan only be made to produce crops
in suoh quantities by irrigation. the common law 
doctrine of riparian rights has. by usage and 
custom of the inhabitants ••• and by statute 
law of some of the States and Territories in which 
the arid region is situated, been abrogated, and 
in lieu thereof there has grown up and been 
established the doctrine that the waters of 
natural streams, also the flood and other waters 
in said region, may be impounded, appropriated,
diverted, and used for the purpose of reclaiming
and irrigating the arid lands • • • and that the 
prior appropriation of such waters • • • gives a 
right in and to the waters appropriated superior 
to any right or rights asserted or claimed by the 
owner or owners of riparian lands bordering on 
the stream from which the appropriation is made 
• • • and superior to any right or rights claimed 
or asserted under any andst1l subsequent appro­
priations of said waters. 

Acoording to the brief, through Congressional legisla­

tion, decisions of the Supreme Court, and executive aots, the 

52Kansas vs. Colorado !.1 U. "Petition of Intervention 
on Behalf of the United States," No.7, .3-4 (October Term, 
19°3) • 
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United states government had sanotioned and approved the 

abrogation of the oommon law dootrine of riparian rights and 

respected the doctrine of the appropriation and use of waters 

for irrigation. The government recognized that the theory 

of riparian rights was not applicable to publio land. owned 

in the arid region. It had approved the dootrlne of prior 

appropriation provided the appropriation did not tend to 

destroy or interfere with the navigability ot the streams 

into which such waters flowed. 

The object ot the Reclamatlon Aot was to promote the 

interests of the United States and to enhanoe the general 

weltare by providing the means whereby reservoirs and dams 

could be constructed and maintained by the federal government 

in the arid region to store the unappropriated waters of the 

streams. The waters oould be used to reclaim arid lands 

which belonged to the United States. making them inhabitable, 

produotive. and therefore, sa1able. 53 

At the time the petition ot intervention was filed 

federal officers had already expended about $1,000,000 in 

exploring for, selecting, and procuring sites tor future dams 

and reservoirs. The officers had let oontracts tor the con­

struotion of reservoirs and dams which would cost over 

$2,000,000, and which would reclaim not less than SOO,OOO 

acres ot arid land. Under the Reclamation Act, there were 

plane tor the irrigation of 1,000,000 acres of arid pUblic 

lands at a probable cost of over $20,000,000. 

53Ibid •• p. 6. 
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Qgvernmeni rep"dia~el sovereignty clAim. After giving 

a few of the details planned by the federal government under 

the Reclamation Act, the brief turned to Colorado's contention 

of complete sovereignty over waters within its boundaries. 

If this contention were upheld. it would limit, by State lines, 

the doctrine of prior appropriation. as it applied to inter­

state streams. It 

would permit said State to assert an absolute 
dominion over and a sole ownership of the waters 
within said State flowing within the natural beds 
of the Arkansas River and other interstate streams, 
would allow it to appropriate and use all of said 
waters to the damage ot prior appropriations in 
adjoining and other States through whioh said 
interstate streams extend, irrespective of whether 
such prior appropriators we~i individuals, States, 
or the United States, • , .~ 

Because of the unique character of the case and the 

situation in which the United States found itself. it was 

important and necessary to determine the status of the federal 

government, the extent and character or its interests, its 

powers, its control, and its rights as to the disposal of the 

unappropriated water of the Arkansas River. ~'he direc~ion of 

the federal governmen~ in ~he arid regions depended on the 
55outcome of this particular case.

Kansal welgomes goyernment'8 m2!!- F. Dumont Smith, 

one of the Kansas attorneys, believed that Kansas had a much 

better ohance in the suit since the federal government had 

54Ibid•• p. 10.
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intervened. When he was in Washington, D.C., he made arrange­

ments with the Justioe Department attorneys for the government 

to present testimony concerning stream measurements made by 

the irrigation department and the report of the geological 

drift along the Arkansas River. Smith believed that even if 

the government should win on its contention that the government 

should have control of the waters and should distribute the 

flow equally it would help the western irrigators greatly as 

it would mean more water for them. 56 

Movement i.2. .9.!SJ. ytestern KanRs claimed. In the fall 

of 1904, the Topeka CapitAl picked up a strange story out ot IIIII 
, I, 

Denver. The Topekf Capita~ on September 30, 1904. reported ;
, II 

~ 

111 

I'an effort was underway to solve the Kansas-Colorado water I

I ~ 
II 

II 

dispute out of court by oeding a 100-mile wide strip of western I ~ 

Kansas to Colorado. Prominent politicians in both states, who 

were unnamed, were reported to be exerting all efforts toward 

passage of a bill through the state legislatures Whereby the 

western portion of Kansas could be taken into Colorado. This 

plan would give Colorado the western twenty-four counties of 

Kansas. The western 100 miles of Kansas were the arid region 

of the state and irrigation was of the greatest importance to 

those living in the area, East of Dodge City little water was 

taken from the Arkansas River for irrigation purposes. 

L. P. Worden of Syracuse. Kansas. and C, H, Kennison 

of Garden City, Kansas, a candidate for representative from 

56T2peta J2U[na~, May 3. 1904, 
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Finney County, went to Pueblo, Colorado, in the interest of 

the plan. While there they appeared before a government 

commission when it was in session. Just what commission was 

meeting was not mentioned. The men were reported to have 

stated that they were supported by nearly all residents of 

western Kansas. 57 

JUdge S. S. Ashbaugh commented that the statement from 

Pueblo was utterly ridiculous and that the state did not pro­

pose to settle the case in such a manner. Kansas was not 

fighting for western Kansas alone, although it needed irri ­

gation the worst, but for other lands along the entire length 

of the Arkansas Valley in a similar condition. 

Judge Ashbaugh was of the opinion that the report was 

a fake sent out from Fueblo. He stated that before such land ; 

" 

could be ceded, not only would such a matter have to pass 

both legislatures, but the matter would probably have to be 

put to a vote of the people of Kansas. he was sure that the 

people living in the rest of Kansas would not readily give up 

prospects for their share of the water from the river when it 
S8was at its normal state.

The next day on October 1, the Topel! Journal noted 

few supported Nx. worden and i~r. Kennison in western Kansas 

and it was not believed that many people favored such a plan. 

L. p. Worden of Syracuse was not known in that town and the 

57I9Reii Qlplt!l. September )0, 1904.
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other man's name was either wrong or his identity was confused. 

The Republican candidate for the legislature from Finney 

County was W, M, Kinnison, not C. H. Kennison,59 

Most state officials were attending the World's Fair 

in St. Louis, Missouri, in honor of Kansas week festivities 

when the story broke. When they heard the story, few took it 

seriously. Governor W. J. Bailey issued a statement denouncing 

the report. He stated, 

No negotiations are under way or have been
 
contemplated looking to a settlement of the
 
dispute, the rights of Kansas must be conserved
 
and not a foot of her soil will be ceded to
 
Colorad068r any other state under any circum­

stances,
 

Senator Smith suggested that the mere mention of such a 

scheme showed Colorado's desperation. 

M. M. Murdock. through an editorial in the Wichita 

Daily Iils;J.g indignantly stated that tor "thin hog wash" the 

dispatch from Pueblo, Colorado, proposing to transfer the 

western portion of Kansas to Colorado "as an indemnity to 

that people for having rendered such land valueless. is the 

worst ever." 61 

The proposition that western Kansas representatives 

should formally propose rewarding Colorado for having stolen 

a river. once very valuable to the people who had paid the 

federal government for lands bordering the river. because of 

59Topeka Journal, October I, 1904,
 
60


Topeka capital. October I, 1904.
 
61


Editorial in the (Wichita) Daily Eagle, October I, 
1904. 
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its value, was preposterous in Murdock's view. Western Kansas 

had become a great cattle pasture which made that arid area 

more and more valuable. while the area planted to crops had 

improved little if any and had proved disappointing. Only the 

irrigated crop land had proved to be of value. As pasture 

land, western Kansas was too valuable to think of throwing 

"as slop" to Colorado. 62 

No more was ever mentioned of the Colorado proposal. 

The idea died just as suddenly as it had appeared. 

Kansans optimistic. At times it seemed likely that 

Kansas would defeat Colorado in the suit, and that Colorado 

would have to curtail the use of water from the Arkansas River. 

One of the Kansas attorneys. F. Dumont Smith observed that 

"if we don't beat them on the doctrine of riparian rights, we 

are bound to beat them on the doctrine of prior appropriation• 

• "63• • If the Supreme Court adopted the doctrine of prior 

appropriation, it was bound to say that Kansas ditches had 

priority over the Colorado ditch owners as the Kansas ditches 

were dug in 1881 and from that time to 188). Colorado ditches 

were not dug until the late 1880's and 1890's, according to 

Smith. Such a decision would compel Colorado to release 

enough water to supply Kansas ditches. Smith was of the 

opinion that the Supreme Court would not allow a state line 

to make any differ.l1ce in applying the doctrine of prior 

62 Ibid •
 

63Topeka Journal, October I, 1904.
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appropriation. Under that definition the Colorado irriga­

tionists could not diminish the flow of water to the point 

that it would interfere with ditohes dug previously. 

Some speculated that the reason why Colorado was 

anxious to annex .estern Kansas was because Kansas had irri ­

gation ditches betore Colorado. The Colorado lawyers had used 

the doctrine of prior appropriation as part of the defense. 

but Kansas attorneys had assumed it and proved that Kansa. was 

entitled to the water on those grounds. At that point Colo­

rado may have become overly concerned. 

Senator 8m! th charged that the Colorado ditah oompanies I, 

wasted a vast amount of water. One man saw his buggy sink 

several inches in a bog along a ditch because the water had i 

I, 

IInot been turned off when it was not needed. Instead of keep­
II
 

ing exoess water in the river. the ditch owners took out water 
,
 

and turned it on unused land. thereby not only wasting water.
 

but also ruining land.
 

Kansas finished taking testimony in September. 1904. 

and Colorado began in October of the same year. Senator Smith 

thought a decision would be reached in the case in Deoember. 

1905. 64 

ComPlainant protests reduced abstract. When the 

United States filed its abstract in the case. it filed a 

reduced abstract Which Kansas felt did not accurately present 

the Kansas position. Therefore Kansas filed a protest against 

64Ib1d • 
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the reduced abstract of the intervenor. No date was given 

tor the filing of the protest by Kansas. 

Kansas complained that the reduced abstract and the 

official abstract contradicted each other, particularly when 

testimony of witnesses was presented. The testimony of 

Mr. E. R. Chew, irrigation engineer of the state of Colorado, 

was considerably condensed in the reduced abstract, and omitted 

completely some testimony which the complainant considered 

particularly important. On page 515 of the official abstract 

Mr. Chew described the methods he used to distribute the water 

to Colorado irrigators, and the testimony also appeared to 

shed some light on Colorado's attitude toward Kansas irrigators. 

In order to give them all I could I took all 
the water from the river that I could possibly 
get, and I didn't allow a bit of it to get away
if I could help it. We had special orders not 
to allow any to get down the channel intgcKansas.
These speoial orders originated with me. J 

Co.orAdo ]!kes ]8stimopy. Colorado began taking its 

testimony in October before Supreme Court Commissioner 

Granville A. Richardson. One of Colorado's witnesses was 

Mr. T. C. Henry, a former Kansas resident who had lived near 

Abilene. Mr. Henry had farmed several hundred acres in the 

Smoky Hill River valley and had become discouraged over the 

lack of moisture whioh was necessary to carryon extensive 

agriculture. In the mid-1880's he left Kansas for Colorado 

and entered the irrigation business near the Arkansas River. 

65Kansas ve. Colorago, "Protest of Complainant 
Against the Filing of the 'Reduced Abstract' Prepared and 
Submitted by the Intervenor," 6. 

, 
II 

" 
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Counsel for Colorado, r::r. Fayt, questioned Henry on 

several phases of irrigation. Kansas had disputed the theory 

of return waters, so Hayt questioned the witness extensively 

on this particular subject. Henry claimed that the return 

flow in Colorado was to provide against seepage and evapora­

tion in the bed of the Arkansas River. Consequently, it 

enabled a larger percentage of the flow, as resulted from 

melting snow and winter storms, to be carried down into 

western Kansas, which otherwise would be lost under normal 
66and natural conditions. 

There was some discussion of constructing reservoirs. 

Henry's opinion was asked concerning the possibilities of 

maintaining a sustained flow of water in the Arkansas River 

by means of storing the flood waters, and he replied that if 

the purpose were to augment the normal flow found in Kansas 

by building reservoirs in Colorado to sustain the flow, that 

might be done, but it would not be undertaken by private 

enterprise. If such reservoirs were provided and a regular 

volume released for the purpose of creating an increased and 

sustained flow in Y~nsas, something of that sort might be 

accomplished if there were a sufficient quantity of water to 

impound and thus overcome the loss of seepage that would exist 

under normal conditions. However, he did not think that the 

flow of water could be sustained over the miles of sand. 67 

66,Kansas vs. Colorado, "uirect 'festirnony of 'r. c. 
Henry Before Supreme Court Commissioner Granville A. Richard­
son," 51 (October 20-21, 1904). 

671 °d 2~., pp. 51-5 • 



81 

Since Henry did not favor the storage of water in 

Colorado for Kansas' use. he was questioned about the possi­

bilities of storage in Kansas. The witness answered by com­

paring the terrain of the two states where storage. according 

to him, was possible. He said that in Colorado. most of the 

future large impounding reservoirs would be located across 

the valleys of tributaries and not on the plains. as the 

grades of the country were too great. In Kansas. however. 

along the river valley. the river grades were low and the 

valley was wide. The banks of the river were low and con­

ditions were favorable for carrying out intakes to reservoirs 

which could be constructed. These reservoirs. according to 

Henry, could be built at comparatively little expense in the 

valley of the main river itself. 68 

It was strange that the witness would advocate 

reservoirs in Kansas, in an area where the river flow enter­

ing Kansas would disappear in the porous soil. Une might 

pause to wonder why water stored in a reservoir constructed 

on sandy soil might not disappear just as readily as that 

flowing along the sandy bed of the river. 

Under cross-examination .henry was questioned by 

S. S. Ashbaugh, counsel for the complainant. }~shbaugh returned 

to the theory of return waters, but questioned the witness 

from a different angle. The witness was shown a photograph of 

the Arkansas River at Garden City. Testimony had been given 

68Ibid •• p. 53. 
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that no water had passed the bridge at Garden City trom 

August, 1903, to May, 1904. Ashbaugh asked Henry, 

Do you think that is making the river more 
permanent?

A. Well they had probably taken the water 
out	 further up the river in the state.
 

Mr. Hayt. What state?
 
The Witness. The state of Kansas.
 

•	 • • • • • • e • • • • • • • • ~ • • • • • • 

Q. The river ••• where it passes Garden
 
City ••• doe. not appear to have been made
 
more permanent, does it?
 

A. As compared with periods in the past? I
 
don't know. I don't believe that is the first
 
time at that season of the year when the river
 
was dry at that point.
 

Q. Did you ever know the Arkansas river to
 
be dry from August until the succeeding May in
 
all your experience excepting that time?
 

A. Well I don't know that that was true then. 
Q. Well, I have stated that it _s simply


testified to as true.
 
A. Well, I have never seen it dry for that
 

length ot time. • • • • • • • • • • • • • • •
 

Q. SO that it is possible ••• that some 
forces at least have prevented the water from 
passing the Garden City bridge so as to make 
the river at that point appear as on the exhibit 
now before you?

A. The volume of water, it there had been 
SUfficient anywhere in the stream to reach that 
point without having been diverted, was diverted 69 
• • • and that prevented the flow of water there. 

As has been stated, Colorado based part of its defense 

on the doctrine of prior appropriation, but Kansas had assumed 

that contention. In his cross·examination of the witness 

AshbaUgh queried Henry on that SUbject. He asked Henry when 

the Fort Lyon canal was constructed and what other canals were 

in existenoe when the Fort Lyon canal was built. Henry replied 

that the canal was constructed in 1884 or l88S. Other canals 

69!.JUJl., p. 74. 
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in uae at the 'lilae were the catlin and Roclq rord canal_ near 

RockY Pord, the La. Anl... dltoh on the aouth .14e ., 'the river 

n.-r the town ot Laa Ani.e, alao the Nan.,,111. dl'oh, n_r 

La_I", &ft4 one or we _ller ditoh•• 1n the ... area. 

Aehbaucb then aaked When the tiret dltoh near Garden 

Oity, Kan._. was ....oted and Mr. Henry dId not know ..0"1)', 

but r ••ol1eo". ....t 1t .a In the -.., earl)' elp'l••• " 

A.hbauch then 1nq\llred It the Garden 0117 41toh ._ 11'1 

exln.... beto.e the Port Lyon ...1, and Henr7 adlll,ted that 

taot. 

The w1_... •• inter'ropted about the All1ty caMl 

and 1'a date ot construotion. 1Ir. HerrrJ repl1. that 1t ._ 

4ue .n.. tile 'on Lyon canal 11'1 1885 01' 1886. he oontinued, 

oonoel"l'lJ.fta the AIlit7 canal 

AruI let .. _7 In that oorm.otton 'ha" the date 
tMt I fixed •• tba't ot the "linnine of the
Pen LJ- .,.1 eonatnotlon applied on!)' 'to • 
verr ...11 attalr. I took bold ot It 1n 1887 
aM cte..loped 1 t _oh _1'. e.'..1.el,.. ancl then 
1t has , ..n ainoe d...1oped _ell M ..a uten­
al..17_ 

Tb1aa ended the 7e&r 1904. Bo1ih a.'e. had taktm 

41reo1l teat1.Jlofty beto... the SUp.... C.... 0_1••10n8l" and 

were prepared to aubalt their t1nal bri.fa. 

I. Additional '1'••'1110117 4faJlen. 190.5 

0010n40 .""orne,.. be.... the;y_r t lap1 _neunrlnc• 

when the K.aA8ae attorn.,. aenaral, O. C. Col.-n, 1'80.1ved the 

10Ib14•• pp. 19-80. 
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defendant's brief, whioh was to be filed with the United State. 

Supreme Court for use in the final hearing. Attorney General 

Coleman predicted that final arguments would be heard betore 

the adjournment ot the oourt tor summer vacation and that a 

decision would be forthcoming atter the oourt oonvened in 

October. 

1ht m OVlrl ~blor:£. In the briet received by 

Coleman, Colorado lawyers introduce new arguments _intaining 

that the Arkansas River was two rivers. One was a stream 

Which rose in the Rockies and flowed to the plains where it 

poured into the sands ot western Kansas. At time. ot low 

-ter. the stream as a river disappeared. Some ot the water 

evaporated and the residue was nallowed up in the sand. From 

the vicinity of the state line east to Great Send, 1f not 

farther, at periods of low water, there was no flowing Arkansas 

River. 

The second river arose f.arther east, even in periods 

of low water, partly from springs. partly from the drainage 

ot the water table of the oountry supplied by rainfall, and 

partly from surtace drainage. South trom Wichita, the Ar­

kansas was a new and separate stream having a constant flow. 

Suoh was the Arltaneas prior to irrigation. 

The defendant further contended that at times of 

flood, it might have a continuous tlow from its source to 

its mouth, but still such a flow was diminished as it passed 

over the sandy wastes east of the Colorado-Kansas line, It 
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the current was slow and the volume was not excessive. all of 

the water would sink through the "sievert and none would pass 

beyond. When the current was rapid and the volume of water 

was large, a large amount of the flood waters would still sink 

through, and the residue would pass beyond,?l 

ColQrlao Qptlm1ltig. L. G. carpenter of Colorado did 

not believe Kansas would win its case, which was partially 

based on the doctrine of riparian rights. He recognized that 

a conflict between the doctrine of riparian rights and the 

doctrine of appropriation was inevitable and that the issues 

in the case were of great importance to the western United 

States. carpenter believed the Supreme Court Justices recog­

nized the facts and that the court might make this case the 

occasion for going extensively into the law of interstate 

streams. 

The unfavorable feature of the case was that the 

Supreme Court Justices were not acquainted with western con­

ditions, and without such personal knowledge much of the 

testimony might be unintelligible and misleading. 

carpenter pointed out that the case did not originate 

with the citizens of western Kansas. who, he claimed, were 

generally opposed to the suit. The suit was pushed by citizens 

of Arkansas City and Wichita, where irrigation was not practiced 

under the doctrine of riParian rights. He maintained, just 

as Colorado attorneys did, that the riparian rights doctrine 

?1.ilWl.
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was inapplicable to an arid region where water could best be 

use. for irrigation. The doctrine had been recognized by 

.everal s1:ates and that doctrine was the law of the land 

outside the arid region. 72 

Attgrney, g~a'b. In mid-June Kansas and Colorado 

attorneys clash.d over ColoradO'S desire to admit more evidence 

before Supreme Court COmmissioner Richardson. Kansas finished 

rebuttal testimony the morning of June 16, 1905. However, 

Attorney General N. C. Miller of Colorado wished to introduce 

more evidence on rainfall. 

Following the verbal squabble b.tween Ashbaugh and 

Miller. the Colorado attorney general presented a motion to 

strite out all the testimony presented by Kansas during the 

rebuttal on the following propositions. 

(1)	 evidence offered was not prop.r rebuttal
 
.vidence.
 

(2)	 leading questions were asked by the attorneys
when other questions fall.d to bring desired 
results. 

(3)	 all testimony relating to underflow was
 
improper,


(4)	 all testimony relating to the narrowing ot
 
the channel of the river and formation of
 
islands.
 

(5)	 increase or deerease of crops raised in the
 
bottoms.
 

(6)	 lowering of water in the welle, 73 
(7)	 tilling up of the river channel. 

The motion by Colorado was not passed upon. It simply 

went before the Supreme Court with the testimony. The special 

72~OPliB JOurnal. June S. 1905. 

73S~1' 42»rnal. (Topeka) June 16. 1905. The quotation
is taken verbatim from the source Which accounts for the inoon­
siatancy in the format. 
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master appointed in the oase was not given authority to reject 

testimony. 74 

Kansas prt'tntl wltn,ssts. Kansas witnesses called to 

testify in behalf of the complainant were w.11 acquainted with 

the Arkansas River. Most had traveled along the river or 

lived near the river most of their adult lives. Among those 

oal1ed to testify were J. R. Mead. 0, B. Stocker. Jesse J, 

Todd. Ransom H. Brown. John F1in. and William Math.weon. the 

last of whom was the most prominent of the Kansas observers. 

The testimony of Matheweon and Mead was most valuable 

as it extended over a period of nearly fifty years. At the 

time his testimony was taken. Mathewson was seventy-six years 

old. He had oome west in 1849. first saw the Arkansas River 

IIIin 1852. and traded with the Indians near Great Bend until 
III 

1867. He testified that "the river was larger and wider than 

it is now. and deeper, , , • it carried more water when I 
"
" 

first knew it for years and there were no islands in it,"75 

He stated that the river continued in that manner until the 

mid-1880's. 

Mathewson, the original Buffalo Bill, said it was his 

opinion that the flow of the Arkansas River was not more than 

two-thirdS what it formerly was. He was familiar with the 

underflow as he had dug some wells for irrigation purposes. 

One well was dug twelve feet deep, eight feet being above the 

74!!?1!l.
 

75Kansas vo. COIO~dO and Ib! Yi1t.d Statt' 2t America.
 
It Brief of Complainant on F nal Hearing, No, 7.) (October 
Term. 1905). 
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water at a dry time. He noticed that the rise and fall of 

the well water corresponded with the rise and fall of the 

river. 16 

The former buffalo hunter stated that there were 

several times within the previous eight to twelve years prior 

to 1905 when there was no water flowing in the Arkansas River 

above the mouth of the Little Arkansas River. 

When he was cross-examined by Clyde C. Dawson, attorney 

for Colorado, Mathewson testified that he had not seen any 

irrigation worth mentioning at any point along the river as 

early as 1856. In Wichita, the river had been narrowed arti ­

ficially, but above and below the city, the river had narrowed 

naturally. He stated that during the dry season the river 

near Dodge City was often dry in the early days, but that it 

was more frequently dry east of Dodge City than west of the 

city. Mathewson was asked by Dawson if he had noticed that 

the flow of the river ran in cycles, and the witness replied 

that he had noticed it since 1890. 11 

Ransom H. Brown, Wichita city engineer, commented that 

since he had given testimony before the commission in August, 

1904, he had run levels north and south of the Arkansas River 

at Mount Hope and Colwich for the purpose of checking the 

levels run by Professor L. G. Carpenter, who testified for 

Colorado. He had dug several wells in order to establish the 

16Ibld., p. 89.
 

77Topei! ~, June 18, 1905.
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relative levels of water in the river and in the ground. He 

found the river and ground water at right angles trom the river 

to be the same. Such testing established that the river fed 

the underflow, or 80 the plaintiff thought. 

~ Qn abstraot begins. In early September. the 

taking of testimony completed, the lawyers began working on 

the abstract of the testimony, which they hoped to finish by 

October 9, 1905. when the next Supreme Court session be~n. 

Kansas planned to file a motion to have the case set down for 

a hearing, Which would be held about sixty days later. In 

the interim Kansas would prepare its briefs, and arguments 

before the Court would be made when the case came up. Ash­
'1 

baugh predicted a decision by the Supreme Court in early 'i 

1906. 78 

If Kansas won the case, irrigation in the Arkansas I 

Valley would be allowed to everyone. Reservoirs for the ,I 

preservation of flood waters would be constructed. thus water 

would be saved which was allowed to go to waste. There would 

be plenty of water for both states. The trouble with the 

Arkansas was not that it did not oarry enough water for all 

irrigators, but that most of the waters came at one season. 

and it was allowed to go to waste. 79 

78KaneBs ve. Colorado ~ !h! United States of America,................... ­
"Brief of Complainant on Final Hearing," No. 7. 94 (October 
Term, 1905). 
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The abstract was Bubmitted to the court and the 

justices set the date of January 6, 1906, as the time by which 

the briefs must be filed. 

A news article in the Topeka capital charged that it 

was the object of the Colorado attorneys to extend delay 

because they were convinced they would 10s8 the suit. The 

Colorado attorneys worked for the full benefit of the funds 

appropriated by the Reclamation Act. If Colorado received 

all the money appropriated for that state it could have nearly 

all the dams and reservoirs it wanted. If Colorado lost to 

Kansas, the appropriation would be divided among the states 

the government chose as semi-arid tor the purpose of building 

water storage reservoirs. :1

'I 

If Kansas won the suit, it would mean the state could 

possibly be the number one producer of nearly all agricultural 

products just as it was in wheat. The value of Kansas pro­

ducts would almost double if the state was given the right 

to use the Arkansas River waters. 

Beoause of the delaying tactics by the Colorado :1 

attorneys, Ashbaugh spent the summer in Denver preparing the 

abstraot of the testimony. If the work had been done in 

Kansas, the Colorado attorneys would have found excuses for 

not being present. By going to Colorado, the defense attorneys 

could not help but be present, as a requirement of preparing 

the abstract was that a representative ot each of the govern­

ments involved, Kansas, Colorado, and the United States, be 

present. BO 

BO Topeka Capital, ~ovember 22, 1905. 

I 
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F. Hearing Before the Supreme Court I 1906 

Kansas completed the brief against Colorado on Jan­

uary 1, 1906. It oontained about 300 pages and was illustrated 

with many photographs. Before the hearing began, Colorado and 

the United States Government had to file their briefs. The 

case would then be heard sometime in October, 1906. 

The whole reclamation scheme adopted for improving 

western semi-arid lands hinged on the outcome of the Kansas­

Colorado case. A decision in favor of Colorado would mean 

the crest state was entitled to all the water that fell within 

its boundaries. 

The sum of the Kansas suit was that Kansas wanted 

Colorado to disoontinue appropriation of all water in the 

river and store the flood waters tor irrigation purposes. If 

this was done, both states would prosper. Up to this time the 

development of eastern Colorado had been almost entirely at 

the expense of Kansas. Kansas hoped to oal1 a halt to this 

in order to develop the western Kansas river valley.8l 

Up to the beginning of the suit and during the suit 

there had been only two excessive floods, one in 1877 and 

one in 1904. Prior to 1890 the river did not go dry through­

out its course in western Kansas except during the period of 

extreme drought or for a few days during the dry season of 

an extremely dry year. 

81Kinsas .Q.1iy Journal, January 14, 1906. 
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~ Ely,£ 41sap;,a£s. Be~w.en the years 1888 and 1893 

the waters ot the Arkansas were diverted and the tlow of the 

river through Kansas greatly diminished. For many mon~hs ot 

the year the flow praetically ceased. After 1890 the amount 

of water coming down the river in June rise was considerably 

less or else the rise did not appear at all. The time of the 

year when the river was sometimes dry or low during the early 

years was greatly lengthened, coming much earlier in the 

Bummer and lasting much longer, sometimes extending through 

the winter. As the river became drier, the bed of the stream 

narrowed. 82 

The narrowing of the bed of the Arkansas River between 

its banks was shown by a comparison of the widths of the river 

in 1872, as shown by government survey, and by actual measure­

ments in 1904. These figures are shown in Table III. 

Table 11183 

COMPARISON OF THE WIDTHS OF THE RIVER BED 

CITY WHERE 1872 SURVEY 1904 SURVEY 
SURVEY TAKEN 
Syracuse
Garden City
Dodge City
Kinsley
Larned 

1,160 
1,181 
1,528 
1.904 
1,486 

780 
980 
550 
920 
500 

Great Bend 1,584 700 

82~sa' v. ColOrado !ni ~ Un1 t ed States 2t AmeriCA. 
"Brief of Complainant on Final Hearing," No.7, 45 (October
Term, 1905). 

83Ibid., p. 48. 
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Water ~DDrOpria]ions eXge~slve. During the periods 

when the ditches with prior appropriations were not demanding 

the water to which they were entitled under their decree, then 

the ditches with later appropriations were given water to 

their entire carrying capacity, regardless of the decreed 

appropriations. This practice enabled Colorado irrigation 

corporations to divert and absorb the entire flow of the Ar­

kansas within Colorado, thus leaving the stream in Kansas 

reduced to a rivulet. 

The amount of water diverted directly for irrigation 

was not the only amount that was taken from the visible flow 

of the river. A number of reservoirs of enormous capacities 

were constructed for storage ot water When it was not demanded 

by the ditch owners. The reservoirs with their available 

capacities were enumerated by Colorado witnesses. This 

information is given in the following table. 

Table Iv84 

Sl1'ORAGE RESERVOIRS AND THEIR STORAGE CAPACI1'IES 

NAME OF RESERVOIR CAFACITY IN CUBIC FEET 

The laguna 185,011,890
 
The Queen 1,418,182,920
 
The King 796,233,732
 
The Neoshe 2,614,325,240
 
The Nee Sopah 1,022,113,630
 
The Nee Grondo 2,491,806,240
 
The Minnequah 57,275,000
 
The savard 63,000,000
 

84Ibid., p. 132. 
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The last two reservoirs were used tor manufacturing 

purposes, not for irrigation. 

Eoonomy injured. Because the waters were diverted 

and impounded by Colorado, Kansas irrigators were without 

access to river water. The loss to the valley in terms of 

money was difficult to assess, but it extended to all tracts 

of land in the valley. The loss to the state and property 

owners was shown by the records of the Finney County clerk. 

The assessment rolls of tifteen quarters of land, selected at 

random, exemplified the problem which existed. Table V gives 

the assessed valuation ot the quarter-sections ot lands for 

three different years, as listed for taxation. 

Table v85 

ASSESSED VALUATION OF QUARTER-SECTIONS OF LAND 
IN FINNEY COUNTY FOR TAX PURPOSES 

LAND 1889 1897 1903 
DESCRIPTION VALUATION TAX VALUATION TAX VALUATION TAX 

NWt 23 22 34 $450.00 $13.67 $250.00 $8.15 $190.00 $7.79 
NE. 23 22 34 450.00 16.15 250.00 8.15 190.00 7.79 
swi 2) 22 
SEi 23 22 

34 
34 

450.00 
4.50.00 

13.67 
16.15 

250.00 
250.00 

8.15 
8.15 

190.00 
190.00 

7.79 
7.79 

NWt 25 22 34 450.00 16.15 240.00 7.94 165.00 8.41 
NE-t25 22 34 450.00 16.15 240.00 7.94 165.00 8.41 
SWt 25 22 34 450.00 16.15 280.00 9.26 215.00 10.96 
SEt 25 22 34 4.50.00 16.15 240.00 7.94 165.00 8.41 
NEt 8 23 24NEt 10 23 3 NEt 12 23 34 

500.00 
600.00 
500.00 

8.45 
10 .1L~ 

17.95 

240.00 
300.00 
300.00 

7.34 
8.24 
9.93 

150.00 
175.00 
150.00 

6.74 
7.87 
6.74 

NW 23 23 34 
NEt 23 23 34 

600.00 
600.00 

10.74 
21.54 

260.00 
260.00 

8.98 
9.38 

175.00 
175.00 

6.47 
6.47 

SW 23 23 34 600.00 10.74 260.00 8.98 175.00 6.47 
SEi 23 23 34 600.00 21.54 260.00 9.38 175.00 6.47 

85I21£•• pp. 155-156. 
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In comparison, the valuations of lands in Prowers, 

Bent, and Otero counties in Colorado were valued at from $50 

to $250 an acre, or not less than $100 an acre on the average. 

These lands were on the Colorado tax rolls at an average 

assessed valuation of $30 per acre. 

Colorado doctrine denounced. If the Colorado doctrine 

was sustained. the reclamation of arid lands would be a failure 

and the whole reclamation project would be limited to the one 

or two crest states where the interstate streams took their 

rise. While such a limitation might have assisted a few small 

arid valleys in the upper states, it would have worked unlimited 

injury to the lower states. 

A much larger area could be irrigated by the surplus 

waters when it was impounded than could be irrigated by the 

much smaller amount of water than flowed in the streams and 

rivers during the dry season of the year. That was the main 

purpose and object of the Reclamation Act. 86 

Principles Qf law support !vldenpe. In the brief 

which Kansas submitted in early January, Kansas summarized the 

evidence. In order to support the evidence, Kansas presented 

nine principles of law. The first principle of law Kansas 

proffered stated that the complainant could maintain the suit 

by virtue of its own sovereignty, as the owner of the bed of 

the Arkansas River. as the owner of riparian lands in the 

Arkansas Valley, as guardian or trustee for any portion of 

86x:ansas QiU Journal, January 14, 1906. 
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its territory or citizens affected by any unlawful diversion 

of the waters of the river, and because the revenue derived 

trom taxation was diminished by the diversion. Such cause was 

justiciable in the Supreme Court, the defendants were proper 

parties, and the Supreme Court had the jurisdiction and power 

to grant relief. 8? 

The common law, including the doctrine of riparian 

rights, embraced the entire territory involved in the dispute 

down to August 1, 1876, when Colorado became a state. hany 

of the rights claimed were vested in the complainant and those 

for whom the state sued before that date and all the rights 

claimed were vested before the injuries complained of, and 

could not be changed by subsequent customs or laws in Colo­

rado, without the consent of the vested owners of those 

rights. 

The right of the state of Kansas and its citizens 

was a right to the usual and normal flow of the Arkansas 

River during ordinary years prior to the unlawful diversion, 

exclusive of floods and unusual high waters. The right of a 

riparian owner on a stream to its aooustomed flow did not 

depend upon his use of the water, but special damage caused 

by diversion furnished additional ground for relief. 

The underflow of the Arkansas River in Kansas was a 

subterranean stream, the right to which was vested in the owner 

87Kansas v. Co~orad9 and Ih! United Statep Qt Ame£lca ,
"Brief of' Complainant on FInal Hearing," No. 7, 186 {October 
Term, 1905). 
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of the surface, and its unlawful diversion, deprivation, or 

diminution was a substantial wrong for which equity would 

grant relief. 

The use of the water of the river for water-power at 

Arkansas City became a vested right and the diversion of the 

water by Colorado decreased if not Wholly destroyed the water­

power. Such was a wrong Which equity should enjoin. 

The state of Kansas had a vested right in the system 

of irrigation in western Kansas and would maintain and protect 

such a system which affected a large part of its territory 

and citizens by any appropriate action. 88 

In considering the rights and wrongs claimed, state 

lines were not to be considered as barriers to such rights or 

defense against such wrongs. When the rights of each state 

as to the flow of the river were mutually fixed, each could 

use the waters according to its own laws and customs. The 

existence of such !aws and customs was neither grounds for 

attack or defense except when the rights of one of the parties 

was impaired. 

Finally Kansas' ninth principle of law stated 

Treating Kansas and Colorado in all respects 
as separate nations, and ignoring the vested rights
of Kansas under the common law, the contention of 
Colorado with respect to its right to divert all 
the waters of the Arkansas ri~er is untenable, and 
Kansas is entitled to relief. Y 

88Ibid ., P. 187.
 

89Ibid ., p. 188.
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Following the outline of the nine prinoiples of law. 

the oomplainant's lawyers expounded on eaoh prinoiple. They 

oonoluded by asking that the oourt grant relief. The next 

step was the presentation of the briefs by Colorado and the 

tederal government. Following that would be the hearing before 

the Supreme Court. 

Iaigtism water wasttd. Mid.-way through the summer, 

Senator F. Dumont Smith spent some time in Lamar. Colorad.o , 

inspeoting an irrigation proposition for some eastern olients. 

He was astounded by the amount ot water that was wasted. He 

recalled that the town began in 1886, and began to prosper 

three or four years later when the oitizens began the use of 

irrigation. 

Smith oommented that the way they wasted water was 

"caloulated to make a Kansas man OUSS. to He related that the 

water was turned loose to go about wherever it wanted to go. 

Ther. was no return to the river and there was much waste by 

seepage and evaporation. He turther said. ••• it is safeto 

to say that the amount of water used there would irrigate 

twioe as much land if it were us.d with sense and discretion.,,90 

The Kansas lawyer said the Reolamation Bureau should 

begin the oonstruction of storage reservoirs to hold surplus. 

storm. and runoff water should the court decision be favorable. 

The entire valley from Rocky Ford to Dodge City would have 

enough watar to irrigata every acre of land in the valley and 

to build up one of the greatest farming oommunities in the 

90TOpeka Herald. July 10. 1906.
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world. ::iDdth ase_Md. "Colorado·. hoggish policy is not 

only wrong in law an4 in good conscience but is also short 
91eight.do trom a business stand point ... 

'''lSitaJ. iQIKJlQln:k .l".g~. 'lhe Un! ted Statea 

tiled its brief on ~)eptember 5, 190£. 'ihe issue ... regarded 

a8 IJ1porta.:nt in 1ts bearing upon tuture irrigation as stated 

earlier in this ohapter. 7he brief. more than 200 pages 1n 

length, was aigned by A. c. campbell, special assistant attorney 

l.n~l. F. L. campbell. assistant attorney general tor the 

Interior Department, Henry lVi. Hoyt, solicitor general, and 

William H. Moody. at<torney general. 

Government oounsel observed that the decision deter­

aining the success or failure ot the national irrigaticn 

policy made this case one of themoet important to be heard 

1n the October term of court. 

'1'he brier reviewCki the allegatione made by the com­

plainant and. the defenses given by COlorado. The governaent 

a180 reviewed 'the statements made 1n it. petition o~ inter­

vention. In 'the argument section or 1te brier. the tederal 

gov.rnment stated there were about 100,000 acres o~ publio 

1an4 in 'the watershed. of the Arkanaae River. Which, 1t 

irrigated, co\tld su8tain a population ot SO.OOO people. In 

the cmtire arid region of the Un!'ted State. there .ere trom 

60,000,000 to lSO,OOO,oOO acres ot public land Which. it 

irrigated, would be worth trom $50 to $500 an acre and would 

support a population ot trom 50.000,000 to 100.000,000 persOfts. 

91,aa.
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George H. Maxwell, Chairman of the Executive Committee 

of the National Irrigation Association said 

In respect to the amount o~ land in the arid 
region which can be reclaimed by utilizing the 
waters of the streams there and by impounding 
the flood waters and using the., the Geological
Survey has issued otticial reports in which the 
area 1s estimated at Beventy~four million aores. 
I think Major (John Wesley) Powell, when he was 
the Direotor ot the surveYA2thought it might reach 
one hundred million acres. Y 

In addition there were forty~seven Indian reservations 

within the arid region whioh oontained approximately 48,000,000 

acres on which were located 116.000 Indians. The reservations 

could be made to support the Indians only by irrigating trom 

the streams, There were 200,000 acres within the reservations 

under irrigation as of 1906. Therefore, the government was 

deeply interested in the decree to be entered, "to the end 

that the reclamation of its arid lands may not be retarded 

or prevented.,,9J 

Counsel for the federal government claimed that the 

reclamation and cultivation of arid lands belonging to govern­

ment was indispensable to the tuture growth and prosperity 

of the nation. To support that claim, counsel commented that 

the impoverishment ot the soil by tillage and by cultivation 

was going on everywhere except in a few flat regions in 

England and Belgium. Furthermore this impoverishment was 

already apparent in the United States as far west as the 

92lW,•• p. 79.
 
93Kanas v. Qolorado !W! Ih! United §tatgll ' "Brief
 

tor the UnIied States on Final Hearing," No. J, (October 
Term, 1906). 
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Mississippi Valley, and was very apparent in southern huropean 

countries. 

The food supply is already a matter of serious 
import. and by reason of the steady growth in 
population the world will soon be near the food 
limit, unless there is a decrease in the birth 
rate or additional areas are added to the till ­
able lands. This additional area ~tn only be 
had by drainage and by irrigation. 'J 

A Mr. Mead testified under cross-examination that 

well-irrigated land in the arid region produced far more per 

acre than an acre of land in the humid part of the United 

States. Also irrigated lands would support a larger popula­

tion per acre by agriCUlture alone than would the humid 

country. This was possible becau.e the conditions governing 

crop production were more largely under control, as a more 

soientific system of agrioulture was used. 

Elll~.ngt 2t YD4erflow ~i.puj,4. One of the topics 

Kansas lawyers considered important in the case was the under­

flow. The United States took this SUbject and proceeded to 

question the complainant's testimony. Four of the intervenor's 

expert witnesses testified that the underground waters in 

Kansas were no different from the ordinary ground water found 

everywhere. Those waters did not depend upon and were not 

ted by the river exoept for a very narrow strip along the 

river banks. l~ny other witnesses not neoessarily experts 

said essentially the same thing.9S 

94nJJl., p. 71.
 

951J21s1•• p. 160.
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Charles S. Sliohter, Consulting Engineer of the Geo­

logical Survey, spent several months near Garden City, Kansas, 

making investigations concerning the amount of underground 

water around the city and the souroe of those waters, in order 

to determine Whether or not it would be practical to irrigate 

lands with the underground water. In his investigations he 

found that the water was supplied by rainfall and melting snow, 

and was not fed by the river. 

The federal government's plan was to put in pumping 

plants to raise the water to the surface for irrigation 

purposes. Near Deerfield investigation had determined it was 
11 

practicable to use pumping stations to recover 100 second­
iii 

I,:~i~
[ ~feet of ground water for about ISO days during eaoh year. 
Ii 

:Ii 
That amount of water would irrigate 15,000 acres of land, :1 

Ii 
Ii

11

Sliohter did not expect any ill effect on the ground waters I'!
,,
i 

I ~ 

at Garden City, seven miles down river. 
!I 

In 1906 the federal government was constructing a :I
,I 

pumping plant at Garden City at an estimated cost of $250,000. 
I ~ 
It, 

II 

The purpose was to bring the underflow to the surface to il 
irrigate 15,000 acres in Finney County. Up to the time of 

the printing of the brief, no protest by riparian owners in 

the Arkansas Valley below Garden City had been registered 

against the erection of the plant. Neither had any complaint 

been made to the eftect that the pumping of water sufficient 

to irrigate 15.000 acres had caused a lowering of the level 

of the underground waters. 96 

96191d•• pp. 162-164. 
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Counsel of Kansas contended that the underflow ran in 

a well-defined channel and were not peroolating waters, that 

is, water which seeped through the soil. However, intervenor's 

witnesses claimed that the waters were percolating. Clarence 

T.	 Johnston (1033) said 

I have made some investigations with respect to 
what is called the underflow in the Arkansas 
Valley, and from this investigation I would say
that it ~, percolating water. I am confident 
of that. 

Kansas made no claim to the effect that the sub­

surface water in the Arkansas Valley fed the stream, the waters 

of which were the subject of the controversy. On the contrary, 

counsel contended that the stream was the source of the sub­

surface water. 

Antag2nlstig dogtrln!B ~SQUSI,g. Attorneys for the 

United states Government stated that the doctrine of riparian 

rights and of prior appropriations were antagonistic. They 

could not exist together, even though Kansas attempted to 

make the two doctrines do so. One placed no limitation on the 

places where water could be used and the other placed rigid 

limitations. The methods of acquiring titles to water and 

the methods of administration were entirely different. 

CQ12EAdQ's ssvere1gntx~. In Section X of 

the brief, counsel for the federal government argued Colorado's 

contention of sovereignty. The government claimed that the 

doctrine I a state, by reason of its sovereignty had "plenary 

97	 6~., pp. 1 8-169. 
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and exclusive right and power to control and regulate the use 

of nonnavigable waters wi thin its boundary," would prevent 

the reclamation and cultivation of the pUblic arid lands and 

defeat the policy of the government. 

F. H. Newell, employed in the reclamation servic., 

said that if the state in which an interstate stream originated 

persisted in taking all of the water before it reached the 

state line, this would destroy the irrigation possibilities 

in the lower state, as they were dependent upon the river 

waters that came from the upper state. 98 

Another witness for the intervenor. George H. h~xwell. Ii 
ilasserted that if the state which was the source of an inter­

state stream should take all the water of the river it would !I 
II 

have the effect of destroying the irrigation industries in " 

[I 

the lower state. Also destroyed would be the agriCUltural 
"<

development depending upon irrigation. Suoh a oourse would 
"

'I 

II 
:trender the national irrigation act practioally inoperative. 99 
d 

Other witnesses offered testimony ooncerning the I, 

"II 

damage the Colorado doctrine, if upheld. could render in the il 
arid region. All said essentially the same as Newell and 

Maxwell. 

~ g~estion posed. The United States Government 

posed a perplexing question whioh had not been put forth by 

either the defendant or the complainant. The federal govern­

98.l2Ja4•• p. 183.
 

99Ibi.d., p. 184.
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ment questioned the application of the law in a situation 

where the waters of a nonnavi~ble interstate stream rose in 

and flowed through a state where the doctrine ot riparian 

rights had been abrogated and then flowed into and through a 

state where the doctrine prevailed. The government considered 

this question crucial in the case before the bar. Upon its 

solution depended the continuation of the prosperity and future 

growth and development Of the arid portion of the nation, and 

also the success of the government's policy in respect to the 

arid lands. A map of the nation showed that there was scarcely 

a stream of any importance in that region that was not inter­
lOOstate.

Kansas argued in its brief. and through the news media 

that Colorado was using all the waters of the stream, and 

therefore the stream was often dry. The federal government 

countered saying that witnesses for the intervenor and the 

defendants testified that if irrigation in the upper state 

were confined to lands within the watershed of the stream it 

would be impossible to exhaust the tlow of the river in the 

lower state. The witnesses olaimed there would always be 

enough water in the stream bed in the lower state for domestic 
101 purposes. 

The United States attorney claimed that the ereotion 

of reservoirs to impound the flood waters would maintain and 

lOO~., p. 199. 

10l~., p. 205. 
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equalize the flow of the river in Kansas. This was necessary 

in order to carry out the policy of the government as indicated 

in the Reclamation Act. 102 

In its closing remarks the government claimed it had 

a vital interest in the controversy. 

that the reclamation and cultivation of the arid 
lands of the United States is indispensable to 
the growth and future prosperity of the nation. 
that the public arid lands oan not be reolaimed 
if the main contention of either of the two States 
should be sustained. that the questions involved, 
in their nature and because they are of first 
impression, are of immense importanoe. and that 
because of the interests of the arid portions of 
the United States as well as the country at large, 
as distinguished from the interests of the two 
oontending States, the Government, representing 
those larger interests, should be protected inlO~ 
any decree whioh the court shall enter herein. ~ 

Kansas fil'$ reply brief. Kansas was permitted to 

file a reply brief Which was completed and sent to the parti ­

cipating parties on September 29, 1906. The brier was in 

reply to the arguments of the Colorado attorneys and of the 

federal government attorneys. 

In Colorado's brief it was charged that the Arkansas 

River in Kansas was merely a bed ot sand. Aocording to counsel 

there never was enough water in the river to furnish water for 

man or beast. In defense the complainant asked several 

questions, a few of Which were as tolloWBI 

1021..l!i1l., p. 206.
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If the statement of counsel were true, what
 
looated the Santa Fe trail trom Ellinwood, in
 
Barton county, Kansas. to Bent's Fort, near the
 
west line ot Prowers oounty. Colorado? What
 
made this trail the great national highway
 
across the plains tor more than half a century?

What kept Fort Zara.h, near Great Bend, and Fort
 
Larned and Fort Dodge alive? ••• What induced
 
"Buffalo" Jones to commence digging irrigation

ditches around Garden City in l879? Was 1t
 
sand?10 4

Kansas again charged that Colorado irrigators broke 

the river and that counsel was pleading its broken oondition 

an excuse for the breaking. 

They are not content with creating one miracle, 
but insist upon two. They make a Colorado river 
empty nowhere or drain through impervious rocks 
into a different drainage area, and they make a 
Kansas river rise in nothing or in dry sand. Two 
rivers'18~e without a mouth and the other without 
a head. .5 

The complainant accused Colorado of finding witnesses 

who had traveled over the santa Fe Trail and found the Arkansas 

River either low or dry. However. Kansas attorneys noted that 

the witnesses saw the river only once or a few times during a 

few days, and these days were during the tall or low-water 

season of the year. In contrast to witnesses tor Kansas who 

lived along the river. Colorado witnesses were simply passing 

through the oountry, seeing the river on but a single trip.106 

SllpIi' 1n ~ val~e~. Kansas next attacked a so­

called theory that Colorado had developed. This theory was 

lO~IiS v. QOlQ[!dQ ID4 IA! Ynit'4 §tatts 2t Amer!g,.
"Reply Brief of Complainant on Final Hearing," No.3. 54 
(October Term, 1906). 

105IW,., P. S5. 
1061W.., p. 57. 
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that the more water irrigators used from the river in Colorado 

the more even the flow would be in Kansas during the dry 

season of the year. This condition would have been true if 

Colorado had impounded the flood waters and turned them loose 

gradually during the dry season. However counsel tor the 

complainant pointed out that this was not done. 

The greater portion of the diversion in Colorado was 

made during the growing and summer season of the year. During 

that time, between Pueblo and the state line, all of the water 

was used, and then the irrigators did not get enough to supply 

the demands of the ditohes. The dryer the season, the greater 

the effort that was made to capture it all, and none was per­

mitted to escape into Kansas. 

Witnesses agreed that at least two-thirds of the water 

was diverted into irrigation canals and ditohes and spread 

out on the land for irrigation purposes. That fraction was 

lost by evaporation and absorption and the remaining one­

third was left to settle into the ground. Only under the 

most favorable oircumstances could it ever find its way baok 

into the river below. 107 

It was conclusively shown that the canals and ditoh•• 

along the Arkansas river between Pueblo and the state line 

were 80 located that each one in succession took all the water 

in the river at its headgate, together with all the seepage 

or return waters coming back into the river above that point. 

107Ibid., pp. 63-64. 
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Testimony showed that all the seepage waters were used in 

Colorado, and none went into Kansas except the seepage from 

the last ditoh before the state line, whioh was too small an 

amount to be considered. Bvidenoe further showed that in the 

future the return waters from Colorado ditches could never 

reaoh Kansas because the wants of the irrigators were con­

stantly increasing far in excess of the water supply of the 

Arkansas River. 10B 

QO.9ra4o's enb!nc'd proPerty. Kansas attorneys argued 

that absence 01 express malice could not justify the acts of 

the defendants, nor could profitable investment be pleaded as 

against the taking and carrying away of the goods of another, 

neither could the extent of the investment nor the amount of 

the returns be a defense to the original act. and the greater 

the profit, the greater the wrong. Counsel tor Colorado 

ignored the wrong done to other states and territories. In 

effect, they said that their spoilation was so great that it 

could not now be restrained. They pleaded their numbers and 

their money as against prior vested rights. The measure of 

Colorado's prosperity was Kansas' 1088. 

Apparently Colorado decided that the greater the wrong 

the greater the justification. A comparison of land values 

between the irrigable portions of the two states displayed 

the effect of spoilation. When Colorado began extensive 

108 
~•• pp. 64-65. 
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irrigation, Kansas had seven irrigation ditches, and the 

irrigable lands were being rapidly settled. !he appropriators 

in Colorado arrested that growth and transferred the pros­
109parity to Colorado. 

Colorado's defense seemed to indicate that they had 

taken so much that the irrigators would go bankrupt if they 

allowed water to flow in the river in its natural flow. This 

Kansas did not concede. Rather, Kansas believed that if the 

ditch owners were compelled to do justice, impound the flood 

waters, and use the water economically, no harm would be done. 

"It is the arrogant assertion of monopoly, the dominant right 

which they claim from geography alone, against which we contend 

and of which we complain.,,110 

Against the monopoly of water appropriation Kansas 

protested and strongly disagreed with the contention that 

"might makes right and amount establishes title." Kansas 

insisted it was more profitable to the country on the whole 

to have a large area tilled by an extensive population than 

a small area intensively tilled by a limited population. The 

two irrigation systems should stand together, according to 

the complainant. With a proper construotion of law and a 

proper use of water, the prosperity of both domains would be 

enhanced without injury to either. 

109 4 
~., pp. 103-10 •
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The ypgerflow argued again. A Mr. Johnson stated in 

his examination and in an artiole he authored that the ditohes 

in Kansas were dry, and he contended they were dry because 

the normal river flow was depleted in Colorado by the larger 

ditches and the more numerous ditches. 

He also supplied information concerning a lake which 

had since dried up. It had no visible source of supply. He 

had measured the fluctuations of the lake and found that the 

water was slightly higher than in the river-bed. If the lake 

had entirely Bunken away within the last few years. he would 

not positively publish the reason, but he guessed that the 

ground-water plane over a large area had sUbsided. and the 

lake had subsided in correspondence with it. 

If that lake • • • was large enough thirty years 
ago to have fished in it and was large enough for 
a comfortable swimming-pond for the men, and was 
used for that, and large enough for an outlet to 
run across the main street, with water enough in 
it to have ice-houses built upon it, and during
the last five years that lake had entirely dis­
appeared and the ground grassed over • • • as to 
the cause of this, I would make a guess there. 
too. • • • I would guess that the irrigation in 
the Arkansas valley to the !!!tward has had a 
marked effect•••• (123~) 

A ~~. Newell was convinced that the taking of waters 

from the river by Colorado appropriators reduced the amount 

of water available to the Garden City ditches. Before that 

time. plenty of water was available. 112 

lllIbid •• pp. 106-107.- . 
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The .a.ilt. 11. postponed. The case was to haVI been 

heard by the United states Supreme Court in Ootober, 1906. 

The hearing was postponed, however, because of the constitu­

tional questions involved, until a full bench was s.cured by 

the appointment of a sucoessor to Justice Henry B. Brown, who 

had resigned. Chief Justioe Melville W. Fuller gave no promise 

when the hearing would take plac. other than that the cas. 

would be advanced to the head of the calendar as soon as a 

sucoessor was appointed,ll) 

DlI. au. oa'. betofl iJlI. cOurt. When the case oame 

before the bar on Deoember 17, 1906. Chief Justioe Fuller 

allowed Kansas lawyers three and on.-half hours for argument I 

he allott.d the Colorado attorneys the same amount of time, 

but out the United States Government to two hours. The 

several corporations were given a combined three hours. 

Just before arguments bes-n the newly appointed 

justice, William H. Moody, former United States Attorney 

General, vaoated his seat, because his name appeared as an 

attorney for the government in the o&se. 

Judge S. S. Ashbaugh, Kanas attorney, began the 

arguments. He reviewed how Kansans had noticed the decr.ase 

in the river and how the suit had been brought about. He 

enumerated the injustioes done to Kansas by Colorado irri ­

gators Which have been set down in other parts of this chapter. 

JUdge Ashbaugh concluded by asking that Colorado be enjoined 

11)W!ghita Eagle, October 10, 1906.
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from diverting the normal flow of the Arkansas River to the 

injury of prior vested rights in lower states, thus allowing 

them to supply their irrigation ditches from the excess 

waters. 114 

The three litigants finished their arguments before 

the court at 4 p.m. on December 20, 1906. All were allowed 

to file briefs on certain points. but were admonished to have 

them in within five days because of the intricate questions 

involved and of the importance of the decision as it affected 

the government's reclamation scheme. 

Up until the last week the federal government had 

sided with Kansas on nearly all the main questions that were 

raised. and in its brief it argued against Colorado's con­

tention of complete sovereignty. However. in the verbal 

argument the government's attorneys reversed themselves and 

lined up with Colorado on nearly every point. l1S 

All that remained was for the oourt to issue its 

opinion. Kansas attorneys were confident of victory, perhaps 

overly confi~ent, as they predicted suooess wherever possible. 

Kansas lawyers had labored six long years gathering testimony, 

writing briefs. seeking legal points of law, and defending 

itself against two governments. It was a bitter defeat to 

ll4KiDsap ~ (Missouri) JQyrnal, December 18, 1906. 

11SKinsas ~ JOurnal. Deoember 21, 1906. Researoh 
aaterials available in Kansas do not give any reason for the 
federal government's shift. 



114 

have the United States Government side with the defendant. 

Colorado, on most points of law, as Kansas had welcomed the 

government's intervention. Indeed the federal government had 

sided with Kansas earlier in the suit. The government's 

defection to the defendant seemed a forecast of events to 

follow. 



CHAPTER V 

THE SUPREME COURT DECIDES 

Seven years of litigation had passed. Kansas was 

confident of victory. The state's attorneys could not see how 

the Supreme Court justices could decide for Colorado when the 

decision would obviously affect so many other states in the 

arid region. Kansas lawyers reaaoned that if Colorado could 

deny irrigation water to Kansas, it could also deny the same 

to other states, which by reason of geography. were lower 

river states. The decision would deoide whether the rights 

of contending states were to be determined by rules that 

applied to individuals or whether the principle of state 

sovereignty still operated within the union's boundaries, 

so as to put the defendant in this case beyond the jurisdic­

tion of the Supreme Court. l 

On May 13. 1907, the United States Supreme Court 

dismissed without prejudice the Kansas-Colorado water suit. 

Dismissal was without prejudice to the right of Kansas to 

serve its petition whenever it could show that the state was 

substantially injured. The federal government was ruled not 

1§1. Louis ~-Ql§patQh. April 27. 1902. 
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able to control the interstate streams of the West for the 

purpoae of reclaiming arid lands, it must get its water supply 

under state laws. 2 

The m!in gue,tlQng 1n litigation. The main questions 

of fact decided were that irrigation by Colorado appropriators 

depleted the amount of water which would otherwise flow into 

Kansas, that some detriment was worked to southwest Kansas, 

that withdrawal of water in Colorado for irrigation had not 

proved a serious detriment to Kansas counties along the Ar­

kansas river, was not sustained evidence, and that the con­

tention of Kansas that the so-called underflow constituted a 

subsurfaoe stream was not supported by the evidence.) 

The controversy also concerned the amount of the flow 

sUbject to the superior authority and supervisory control of 

the United States. The court pointed out that although the 

power to change the common law with regard to the rivers 

rested with the individual states, two limitations had to be 

recognized. 

First, that in the absence ot specific authority 
trom Congress a State cannot by its legislation
destroy the right of the United States, as the owner 
ot lands bordering on a stream, to the oontinued flow 
of its waters, so far at least as may be necessary
for the benefioial uses of the Government property.
Second, that it is limited by the superior power of 
the General Government to .eoure the uninterrupted
navigability of all naV!gabla streams within the 
limits of the United States. 

2Topelsa capital, May 13, 1907, K!nsas ~ Journal, 
May 13, 1907. 

3Kansas City Journal, May I), 1907. 

4Kansa, vs. CQ.oradQ, 206 U.S. 46, 86 (1906). 
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If the National Government was asserting that the 

appropriation of water tor irrigation affected the naviga­

bility of the river, it would be the duty of the court to 

determine the truth of the charge. However the government 

made no such contention. It asserted that the Arkansas River 

was not and had never been really navigable beyond Fort Gibson 

in Indian Territory, and nowhere claimed that the appropriation 

of water by Kansas or Colorado affected its navigability.5 

EnumeElttd vowers 2l !hi goyernm,nt. The government 

rested its petition of intervention upon its duty of legislat ­

ing for the reolamation of arid land8. It claimed that the 

determination of the rights of the two states in regard to the 

flow of waters in the river was subordinate to a superior 

right on the part of the National Government to control the 

entire reclamation system of arid lands. That assertion 

involved the questions Was the reclamation of arid lands one 

o! the powers granted to the federal government? Justice 

Brewer quoted from a former case conoerning enumerated powers. 

uThe Government, ••• of the United States, can 
claim no powers Which are not granted to it by the 
Constitution and the powers actually granted, must 
be such as are expressly given, or given by necessary
implication." Story. J., in !lrtln v. Hunter's 
Le,st'. 1 Wheat. 304. '26. 

Turning to the enumeration of the powers granted 
to Congress by the eighth ••ctlon ot the first 
article ot the Constitution, it is enough to say
that no one of them by any6implication refers to the 
reclamation of arid lands. 

5~., p. 87. 
6 
~•• Pp. 87-88. 
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Therefore the Supreme Court held that it was beyond 

the power of Congress to legislate with respect to the division 

of water of an interstate stream, that the only control Con­

gress had over streams was with respect to navigation, that 

land belonging to the federal government within the states 

was subject to state laws I and that the Constitution did not 

give Congress sufficient power for the reclamation of arid 

lands, except perhaps in the territories.? 

In the second paragraph of section three, Article IV 

of the Constitution, it reads 

"rrhe Congress shall have power to dispose of and 
make all needful rules and regulations respecting
the territory or other property belonging to the 
United states. and nothing in this Constitution 
shall be so constued as to prejUdice any claims 
of the United States, or of any particular State." 

The full scope of this paragraph • • • does 
not grant to Congress any legislative control 
over the States, and must, so far as they are 
concerned be limited to authority over the property
belonging to the United States within their limits • 

• • • the proposition that there are legislative 
powers affecting the Nation as a whole which belong 
to, although not expressed in the grant of powers,
is in direct conflict with the dootrifte that this 
is a government of enumerated powere. 

Concerning the arid lands in the territories and within 

the states, the opinion of the court further declared 

These arid lands are largely within the Territories, 
and over them by virtue of the second paragraph
of seotion 3 of Article IV heretofore quoted, or 
by virtue of the power vested in the National Govern­
ment to acquire territory by treaties, Congress has 
full power of legislation, subject to no restrictions 
other than those expressly named in the Constitution, 

7Kapps City Journal, May 13, 1907. 
8Kansas v. Colorado, 206 U.S. 46, 89 (1906). 
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and therefore, it may legislate in respect to all 
arid lands within their limits. As to those lands 
within the limits of the States ••• the National 
Government is the most considerable owner and has 
power to dispose of and make all needfUl rules and 
regulations respecting its property. We do not 
mean that its legislation can override state laws
in respect to the general SUbject of reclamation.9 

1h! ,v~d!nce 2! the stAtes. The opinion turned to 

the evidence presented by Kansas and Colorado. It cited parts 

of the evidence to support the deoision issued by the justices. 

The oourt recognized that Colorado was possibly taking more 

than its fair share. The amount of water authorized to be 

taken from the river was 4,200 oubic feet, and from its 

affluents and tributaries 4,300 feet. The average flow of 

the river as it exited from the Royal Gorge was 750 oubic feet. 

Thus it appeared that the irrigating ditohes were authorized 

to take from the Arkansas River much more water than passed 

in the channel into the valley. It was difficult to determine 

how much surplus water, if any, came from the tributaries. 

There were twenty-five tributaries and the average flow from 

four of them into the Arkansas River was 313 cubic feet. 10 

PgPMlaiion tables studl.~. Tables presented by the 

complainant and the defendant were oarefully studied by the 

justices. They perceived that in the oounties of Kansas and 

Colorado concerned, a oonsiderable increase in population was 

found for the years 1880 to 1890. While the Colorado counties 

9.Da.£., p. 92.
 

lO~., pp. 106-107.
 



120
 

continued their increase from 1890 to 1900, the Kansas coun­

ties declined. As the withdrawal ot water in Colorado for 

irrigation purposes became ettective about the year 1890, it 

was possible to conclude that the diminished flow ot the river 

in Kansas, cAused by the appropriation in Colorado, had 

resulted in making the land unproductive, and therefore, in­

duced settlers to leave. 

However, the court indicated a number of historical 

events Which occurred about the same time which could have 

played a part in the decrease of population. In the years 

preceding 1890, Kansas had experienced a depression, with 

large crop failures in ditterent parts of the state. The 

other event was the Oklahoma land rush. In 1889, the terri ­

tory was opened for settlement and there was a large immigra­

tion into that territory. Because Oklahoma lay directly 

south of Kansas, many immigrants, induced by glowing reports 

of its great possibilities, had lett that state. ll 

In examining the tables of corn and wheat production, 

the justices deduced that there was no marked injury Which 

could be attributed to a diminution of the flow ot the river. 

Although the population trom 1890 to 1900 diminished, the 

corn and wheat production largely inoreased. 

The ofticial tigures, which were taken trom the United 

States census reports, tended to show that the withdrawal of 

l11R.M1., p. 112. 
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the water in Colorado had not proved a source of serious 

detriment to the Kansas counties along the Arkansas River. 

At one time, the oourt noted, there were some irrigating 

ditohes in the western Kansas counties, and it was true that 

those ditches had ceased to be of much value, the flow in 

them having largely diminished. 

It cannot be denied in view of all the testi­
mony • • • that the diminution of the flow of water 
in the river by the irrigation of Colorado has 
worked some detriment to the southwestern part of 
Kansas, and yet, when we compare the amount of 
this detriment with the great benefit Which has 
obviously re8ulted to the counties in Colorado, 
it would .eem that equality ot right and equity
between the two States forbids any interference 
with the present withdrawal1it water in Colorado 
for purposes of irri~tion. . 

Qqur} allel.l;. yndertlow. Justice Brewer, in pro­

claiming the court's decision, discussed the justices' findings 

conoerning the underflow. The Kansas claim of a second river 

with the same course as that on the surtaoe, but with a 

distinct and continuous flow, did not warrant such a finding, 

acoording to the testimony. In many places there was a 

current beneath the surface. The presence of subsurface water, 

in place. of considerable amount and running in the same 

direction, was something very different from an independent 

subsurface river flowing continuously trom the Colorado line 

through the State of KansaB. Such waters should be regarded 

as merely the accumulation of water which was always found 

beneath the bed of a river who.e bottom was not 80lid rock. 

12lR14., pp. 113-114. 



122 

Naturally the more abundant flow of the surface stream 

and the wider its channel would mean more subsurface water. 

If the entire volUMe of water passing down the Burface was 

taken, the subsurface water would gradually disappear, and, in 

that way, the amount of the flow in the surface channel coming 

tram Colorado might affect the amount of water beneath the 

surface. 

Therefore, the court ruled that the testimony given 

in reference to the subsurfaoe water, its amount, and its 

flow, bore only upon the question of the diminution of the 

flow from Colorado into Kansas caused by the appropriation 

in the defendant state. i ) 

QonOAul12DS ~ ~llteg. Following more discus.ion 

of the river and its erratic flow, the court Bummed up its 

oonclusions. 

• • • we are of the opinion that the contention 
of Colorado of two streams cannot be sustained, 
that the appropriation of the waters of the 
Arkansas by Colorado, tor purpo.e. ot irrigation,
has diminished the flow of water into the State 
of Kansas, that the result of that appropriation
has been the reclamation of large areas in Colo­
rado, tran.forming thousands of acres into fertile 
fields and rendering possible their oocupation and 
cultivation when otherwi.e they would have con­
tinued barren and unoccupied, that While the 
influenoe of such diminution haa been of perceptible
injury to portions ot the Arkansas Valley in Kansas, 
particularly thoBe portions clo••st to the Colorado 
line, yet to the great body ot the valley it has 
work.d little, it any, detri.ent. and regarding the 
interests of both States and the right of each to 
receive benetit through irrigation and in any other 
manner from the waters of this stream, we are not 

1) 4Ie14., pp. 11-115. 
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satisfied that Kansas has made out a caBe 
entitling it to a decre.. At the sam. time 
it is obvious that if the depletion of the waters 
of the river by Colorado continues to increase 
there will came a time when Kansas may justly say
that there is no longer an equitable division of 
benefits and may rightfully oall for relief against
the aotion of Colorado, • • • in appropriating lne 
waters of the Arkansas for irrigation purposes. 

!hi deere, Rrono»nc.~. The decree was issued follow­

ing the summation of conclusions. 

The decree whioh • • • will be entered will be 
one dismissing the petition ot the intervenor, 
without prejudioe to the rights of the United 
States to take such action as it shall deem necessary 
to preserve or improve the navigability ot the Ar­
kansas River. The decree will also dismiss the bill 
ot the State of Kansas as against all the defendants, 
without prejudice to the right of the plaintift to 
institute new proceedings whenever it shall appear
that through a material increase in the depletion 
ot the waters ot the Arkansas by Colorado, its 
corporations or citizens, the substantial interests 
of Kansas are being injured to the extent of des­
troying the equitable apportionment ot benetits 
between th!ctwo State. resulting from the tlow of 
the river. J 

~tte[p'11 JOlc.4. Following the opinion issued by 

the United States Supreme Court, the !lchlta Eagle complained 

editorially that there were two 81de. to the decision -- one 

funny and one serious. 

The facetious phase • • • inhere. in the fact that the 
supreme court of Kansas having held that the average
Kansan shall indulge in no beverage save water, 
the United States supreme court now steps in and 
denies him his water rights. The .erious aspect 
ot the decision is embodied in the holding that the 
Colorado ••• ditch digging corporations can go on, 
unhindered, diverting the waters of the Arkansas 

14Th"",~., p. 117. 

lS~•• pp. 117-118. 
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river. for their own benefit until not a drop is
 
left in the main channel, granting Kansas • • •
 
the privilege of bringing suit after the water
 
is all gone and the ditch diggers have acquired 6
 
vested rights such as no court would dare touch. 1 

According to the editorial, the decision appeared to 

be another pinching provision in the Supreme Court as the 

federal government was barred from intervening in behalf of 

the navigable possibilities of the stream. Furthermore the 

decree had the effect of sequestering the waters of the upper 

Arkansas River in their entirety and of wiping the river otf 

the taoe of the earth. Lastly, the editorialist charged, 

"The boasted bulwark ot American liberty and equity is being I'­

demolished by judicial decision based on technicalities.,,1? 

Thus the decree was issued after seven long years ot 

litigation. The only question the court appeared to have 

settled was the part the federal government could play in the 

development of the arid western state. and territories, and 

that was to more or less prohibit it from development unless 

the government subjected itself to the various state laws. II 
Ij:
I,As tar as Kansas was concerned, the court admitted Kansas was 

not receiving much water, but it really was not severly 

injured. Nevertheless, the justices lett the door open to 

further litigation should conditions warrant. And as the 

years passed, the suits began to mount. SOMe were settled 

out of court, some were dropped, and one was finally settled 

by a compact. 

l6Editorial in the Wichita Bagl!. May lS, 1907. 

17~. 



CHAPTER VI 

ARKANSAS RIVER COMPACT OFFICIALLY ACCEPTED 

All during the court suit and the 1907 decision, much 

opposition was heard. It Beemed to be more vehement after 

the decision than before. no doubt this was due to the amount 

of money spent in what became a lost cause. Many Kansans 

criticized the state government tor undertaking the extended 

court battle. 

Early in the court suit one critic declared that the 

development of the western states was synonymous with the 

growth ot irrigation in those states. If one took away 

irrigation, he would knock the props from under every enter­

prise in the Pacific and mountain states. The irrigation 

system was based upon the right to private appropriation of 

water under the regulations which had grown to uniformity 

allover the west. It was a right based upon public policy 

and had all the justification that could be found for the 

right to private ownership of land. 

With the element of uncertainty in the air, great 

financial 108ses were sustained by the people of Colorado 

and most of the west. The bottom dropped from the value of 

irrigation stocks and bonds and the lands irrigated by ditches 



126 

were unsaleable. Public confidence was destroyed. A reporter 

claimed that the lawyers of the promoters had advised them 

that the success of the Kansas suit would destroy all water 

rights. He charged that "the material progress of America 

waits upon the barratry of a Kansas lawyer and the demagogism 

of a Kansas politician. It is time the people of Kansas stood 

from under the responsibility for this inquitous sUit,"1 

~ label,g & graft, Following the Supreme Court's 

decision, a news item in the .opeka Qapital sounded bitter in 

its comments concerning the loss of the suit. It charged that 

the case was "probably one of the most luorative grafts ever 

put through the Kansas legislature under the name of legitimate 

expense,,,2 

The 1905 legislature had appropriated $15,000 to pay 

expenses and three lawyers, That was looked upon with sus­

picion by a number of people in the state. When the 1907 

legislature appropriated $3,000 a pieoe additional for each 

of the attorneys, everyone, according to the papitil. regarded 

it as a dOUbtful transaction, and many legislators publicly 

declared it to be a graft.) 

The following figures are a record of expenses taken 

trom Attorney General C. C. Coleman's report, 

1TOpeka Diily Herald. January). 190).
 

2Topeka Qp.pitlJ., May 1). 1907.
 

)~, 
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S. S. Ashbaugh, attorney's fee •••••••••••$'.050.00 
N. H. Loomis, attorney's t............... 750.00
 
F. Dumont Smith, attorney's f.e •••••••••• 1.000.00 
Printing reoord•••••••••••••••••••••••••• 1,100.00 
Expens... inoluding fee ot commissioner 

and r.port •••••••••••••••••••••••••••• 6.548.46 
Balanoe Deoember 4....................... 5'3'54 

$15,00 .00 

The balance was barely sufficient to pay the expenses of the 

attorneys at the tinal hearing ot the ease in Washington D.C., 

on December 17. 1906. 4 

John R. Mulvane, who knew western Kansas and the 

Arkansas River well, was glad the suit was thrown out. He 

asserted that the suit was a graft and that the Supreme Court 

apparently recognized the fact. He related that he had seen 

many small streams below Rocky Ford flowing into the Arkansas 

River with the result that there was always water in the river. 

He also claimed that Colorado was doing Kansas a servioe by 

impounding the water in reservoirs, as it prevented flooding 

Sduring certain seasons of the year.

Indtvtdyal §Yitl tt1'4. The 1907 decision ot the 

Supreme Court did not settle the problem. On Ootober JO, 1909, 

the Finney County Water Users Association, which maintained 

the Farmers' Ditch. applied to a state court for adjUdication 

of priorities among various Kansas users of the river water. 

One of the defendants, the United States Irrigating Company, 

removed the cause to the United States District Court. A 

4Topua ~pital. May 14, 1907.
 

51.lUJ1.
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consent decree was entered May 16, 1911, which provided for 

the allocation and rotation of use among most or the Kansas 

ditches. It was provided that the settlement would remain 

binding upon the parties only until the adjudication of other 
6litigation before the oourt.

On August 27, 1910, the United States Irrigating 

Company, a sUbsidiary of the Sugar Company at Garden City, 

sued Graham Ditch Company and others holding Colorado prior­

ities, in the United States Distriot Court for Colorado. It 

sought to restrain the appropriators from diverting water in 

Colorado to the alleged injury ot Kansas ditches. The suit 

also sought to establish the company's priority for the 

ditches that it owned in Kansas, the Garden City, Southside, 

Great Eastern, and Amazon, for the purpose of proving its 

right to the river water. 7 

Evidence was taken, but the suit was settled out of 

court on February 19, 1916, for $125,000 cash and took a 

priority date of August 27, 1910, Which was worthless, as it 

automatically gave the Colorado ditch owners prior rights to 

the river water. 8 

The Finney County Water Users Assooiation was denied 

intervention in the 1910 suit and declined to become a par~y 

6Qy*oradO v. ~nsas !1 !l., 320 u.s. 383. 386-387 
(1942-1943 • 

7Hans Kramer, R,port :m. ihI. selngr", Slt. ~ Ynittst 
Silt,s ~ 1bl ~OPg8eg ~~nl!l ~ Q9mpagt B'Iw,'n gl.9rado
!DS1 Kansas, Apr 1 ,19 • p. 3. 

8Fred Dumont Slidth, "Kansas ve. Colorado, Colorado 
ve. Kansas," 'lsUl1'"i1 2.t ill!. lm:. Asslolatlon 2t ~ Stat, 2t
Kansas, November, 923, I. no. 2, p. 119. 
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to the contract settled in 1916. Instead the Association 

brought suit against the same defendants of the 1910 Buit on 

November 27, 1916, in the United States District Court for 

Colorado, asserting its claim to priority for the year 1881. 

A motion to dismiss was denied and the case continued until 

the United States Supreme Court decided two cases concerning 

whether a priority on an interstate river could be asserted 

by an appropriator in the lower state against appropriators 

in the upper state. When the Supreme Court decided in favor 

of the lower appropriators, the Water Users Association insti ­

tuted a second suit on January 29. 192), against all of the 

appropriators on the tributaries of the Arkansas River. 

While the Water Users Association versus Colorado 

irrigators case was pending, an effort was made to settle 

the dispute by oompact between the years 1921 to 1923. Com­

missioners were appointed by eaoh state. The commissioners 

met and negotiated a oompaot, but neither state approved 

their work. 9 

Colorado tiles JY11. Testimony taken by the attorneys 

for the Association was oompleted in 1926. Colorado counsel 

for the various irrigation interests announced that they were 

not going to take any testimony in the case before the bar. 

Instead they would bring an original suit in the United States 

91MS Kramer, Re;pqrt i2 f.MQODJW'SS .2.t. ~ United 
Statel 2n ~ f[OPOS~9 ~nIIs R v Q9mR1c~ B,tw.en ~DsaS 
and CQloradQ, April • 9 9. p. • 
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Supreme Court. and on January 24. 1928. Colorado filed its 

bill against Kansas and the Finney County Water Users Asso­

ciation. 10 

In the 1928 suit, Colorado asked for an injunction 

against the Finney County Water Users Association to restrain 

them from further maintaining their suit in the United States 

District Court for Colorado. The suit also asked that Kansas 

be enjoined forever from making any claim or asserting any 

rights to any part of the river's flow. or bringing any suit. 

Kansas by counterclaim, asserted that Colorado water users 

had increased their diversions to the substantial injury of 

Kansas since the 1907 decision and requested a judicial 

apportionment of the stream flow between the two states. A 

Speoial Master was appointed by the court to take voluminous 
11testimony covering a period of nearly ten years. 

Two years later a news article in a Larned paper 

stated the counterclaim by Kansas requesting a jUdicial 

apportionment of the water was a new legal action filed in 

1930. 12 A Kansas City paper also reported a suit by Kansas 

was reinstated under the conditions imposed in the 1907 decree. 

10~Q~Orgdo v. Kansas !1 ~., 320 U.S. 383, 387-388 
(1942-1943 t Fred Dumont ~:mith, 'Kansas vs. Colorado, Colorado 
vs. Kansas" JOurnal 2! the Bar As§oc~a1tlon 2i: the State 2t 
Kansas. November, 1923, I. no. 2, p. 119. 

llHans Kramer, Report m ihI. gonGe,' 2i. the United 
~tat,§ 2n !hi Proposed ArkansaQ R1Y1t Cgmpact Between KanslS 
~ Qo1oragQ, April 6, 1949. p. 4. 

12tarn'd Tiller and Toilet. December 2, 1942. 
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The paper claimed the imposed conditions existed in the 

drought years when the farmers along the river did not receive 

sufficient water. i ; Kramer in his report to the Congress 

simply stated the request as a counterclaim and gave no date. 

The Supreme Court Report of 1942-1943 does not suggest a sep­

arate suit fIled by Kansas. 

Kansa§ ~ ColOradO J1In St~pUlatlon. While the 

Colorado-Kansas suit was pending, and when federal authori­

zation for the Caddoa Reservoir Project on the Arkansas River 

was urged, Kansas and Colorado entered into a StipUlation, 

dated December 18, 1933. Both states agreed to use their 

influence to obtain the construction of the project and agreed 

to maintain the status guo of the use of the river waters by 

specifying an allocation of reservoir water between the two 
14atatea.

~ dam ~~ proposed. The proposal to build a dam 

had begun in 1922 when M. C. Hinder1ider, Colorado state 

engineer, surveyed a site near Qaddoa. The real drive did 

not begin until August, 1933, when residents of the Arkansas 

valley met in LaJunta, Colorado, to discuss the project with 

Colorado boards of county commissioners. 

A mutual corporation was organized under the laws of 

Colorado in 1934. and operated until the passage of a special 

i3~ KansaS ~ Times, July '0. 1941. 

14Ha.ns Kramer, Report i2. ih!. Congr.,s .2.t 1h!. Un~:tced 
Statee QIl !hi aOPo§id ~~sal !~ver Compact Beblen Kansas 
and CQlorado. April , 19 .• p. • 
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act of the Colorado legislature created a conservancy district. 

The new organization was known as the Caddoa Reservoir and 

Arkansas River Basin Conservancy and Improvement District. 

Members of the board were Arthur Dean, Las Animas, president, 

J. D. Craighead, La Junta, vice president, Vena Pointer, Pue­

blo, secretarYJ N. M. Simpson, McClave, treasurer, W. L. 

Sickenberger, hmnzanola, A. C. Gordon, Lamar, and R. S. Grier, 

Hartman, director. 15 

In April. 1934, a group identified with efforts to 

obtain construction of the dam, originated e. resolution which 

was passed by the National Rivers and Harbors Congress. Pro­

jects approved by the army engineers would be projects that 

Congress would approve and would urge an appropriation for 

their completion. Those involved in the writing of the 

resolution were George S. Knapp, chief engineer for the Kansas 

Department of Water Resources, R. G. Walters, Garden City, 

state senator, J. P. Nolan, Garden City, M. C. Hinderlider, 

Colorado state engineer, and Arthur Dean, president of the 

caddoa conservanoy organization. 

Flood pontrol ~ pa!§ft4. The flood control bill 

of June 22, 1936, designated the CaddoR project as one favored 

by Congress. Under the bill, the President could allot funds 

on a basis of $10,000,000 for its construction. The bill 

provided that a state or other political sub-division must 

meet three requirements. 

lSQirden ~ Telegram, June 8, 1937. 
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(1) furnish all rights-of-way and easements tor 
the construction, and those lands which would be 
submerged, (2) save and hold the federal govern­
ment free from any damage during the period of 
construction, (3) ReCep!, maintain, and operate
the completed project.1 

The first of the three requirements proved to be a 

stumbling block to advocates of the caddoa reservoir. The 

provision indicated that local units, states, or conservancy 

districts were required to purchase land Which would be sub­

merged at an estimated cost of $280,000. If the provision 

was carried out, the benefit district would be responsible 

for moving the santa Fe railway tracks Which followed the 

valley, for moving the Western Union Telegraph ComPany, and 

Postal Telegraph and Mountain Telephone and Telegraph Company 

lines, and for providing a new right-of-way for the Arkansas 

Valley Natural Gas Company. Cost estimates ranged up to 

$2,250,000. 

At a public hearing on December 11, 1936, with 

Lieutenant Colonel E. Raybold, chief ot the army engineers 

in the Memphis area, Colorado representatives reported having 

a conservancy district which would assume Colorado's share 

of the oost. Kansas representatives informed the gathering 

that the state expected to adopt a conservancy bill in the 

1937 legislative session. 

The local cost angle remained the most perplexing 

aspeot. Such problems as the removal of the railway, the 

division of costs and water, plus other matters relating to 

16IW•
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the purchase of the site. needed to be worked out. Represent­

ative Clif£ord R. Hope. Kansas seventh district congressman. 

stated that there appeared a remote chance to "secure an amend­

ment to the present flood control bill by which the federal 

government would purchase sites and pay for the removal of 

utilities."l? He believed that an announced policy by Pres­

ident Franklin D. Roosevelt, which favored projects calling 

tor a larger amount of labor and les8 material, was favorable 

to the Qaddoa proposal. because a large portion o£ the cost 

would be for labor. 18 

New ~ §olves PE2btlmg. A new flood control bill 

was rewritten in the last days of the 1938 session of Congress. 

to allow the federal government to stand the entire expense 

of reservoir construction for 1100d control purposes. The act 

also provided that the national government would take title 

to power generated at any such reservoire. 19 

Construotion Reg1np. Con.tru~tion ~f the dam was 

begun under the corps of engineers. Little Rock, Arkansas. 

district. but in June. 1939, the job was transferred to the 

jurisdiction of the Caddoa distriot whioh established head­

quarters at the dam site with captain James Stratton in oharge. 

Terms of the contract for the construction 01 the main dam 

specified that the contractors must complete the projeot 

l7.w"g,. 

l8~. 

19TOpeka Qlpita*. July 8. 1938. 
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within 1,000 days atter notice to start work was given, so 

that by the summer of 1943, the reservoir would be a reality,20 

The army engineers referred to Caddoa as a mUltiple 

purpose project with flood control as its primary purpose, 

The second aim of the project was water conservation, whioh 

to the farmers of the area meant water tor irrigation. The 

engineers stated that flood control space in the reservoir 

would handle any flood of importance on the river, 

mbl'., gpncem 2U.1!d.I1.I. A question often asked 

ooncerning the dam was whether or not silting would fill the 

reservoir. Captain Stratton admitted that silting was a 

problem, just as it was in the construotion ot every reser­

voir, In caddoa's case, the best estimate said silting would 

occur at the rate of 4,000 acre.fe.t per year. 

Another question that aro•• over the silting concern 

was, would the dam have "paid out" the cost of construotion 

and maintenance in the form of benefits before silting made 

it useless? In caddo.'s case, the economic life of the reser­

voir was estimated at fifty years, If the silting oontinued 

at the estimated rate, 250,000 acre teet of storage capacity 

would be lost at the end of the economic life of the dam, 

With the original dam paid tor through benefits obtained, 

further expenditures to solve the silting problem would be 

justifled.21 

2°Qlrd'D ~ Tel,gram, June 12, 1940, 

21ill!l, 
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The dam would have been completed in early 1943 by 

the installation of large st.el gates on top of the structure, 

but priorities were denied tor the gates and without them the 

dam's capacity was only 210,000 acre-teet, as opposed to the 

total capacity of 655,000 acre-feet. The United States Corps 

ot Engineers reserved 110,000 acre-feet tor tlood control and 

the remaining 100,000 acre-feet capacity for irrigation. How­

ever, it was not enough to satisty all parties. 22 

The total effect ot Caddoa was to "smooth out" the 

tlow of the river. The large floods were caught and held 

until the water was needed by farmers, at which time it was 

released at a rate of 2,000 .econd teet. 23 

Ten~lilIl asr,,,.nt tlllbl~' Under the terms of the 

Kansas-Colorado tentative agreement on the division ot waters 

impounded by Caddoa dam, Kansas received 77,000 acre-feet of 

the 203,000 acre-feet normally available for irrigation, and 

Colorado received the remainder. The discharge of the river 

in excess of the 20),000 acre-feet was divided equally between 

the two states. 

Figures kept over many years showed an average annual 

diversion by Kansas ditohes of 75,000 acre-teet. Over the 

yeare the diversion was not controlled, and the farmers took 
24water when it was available whether they needed it or not.

22.ern'd Il~l,r &n! ~QiA'r, December 2, 1942. 

23second feet reters to a measurement used by engineers
meaning 2,000 teet of water released every second. 

24Garden Q!Il Telegram, June 12, 1940. 
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The average alm'Wll flow of the river trom 1914 to 

1937 had been 315,000 acre-teet at the reservoir site. With 

pertect control of the water, it would be possible to divert 

most of the flow to irrigation purposes. As previously men­

tioned, the total storage capacity of the reservoir was 655,000 

acre-feet. Of that figure, ,85.000 acre-feet was devoted to 

water conservation and 270,000 acre-feet set aside for flood 

control. 

Ii!!! DI!II. m ~.... The dam and reservoir near 

Caddoa, Colorado, was first named caddo&. dam, but the name 

was later changed to the John Martin reservoir project in 

honor of the late Colorado COngre.eman, who had died shortly 

after construction began. He and Congre8BlD8.n Hope of Kansas 

had worked incessantly tor the approval of the project. 25 

While the dam was under construction, Kansas and 

Colorado officials attempted to formulate a settlement. Such 

a settlement was agreed upon in Topeka on May 26, 1941. Under 

the agreement Kansas was to receive more water for the growing 

crops when the dam was oompleted. The exact terms were not 

announced, as the details were SUbject to change as the final 

agreement was ooncluded, 

Negotiations were discontinued by either side, ~ften 

on the flimsiest exouses, The May 26 meeting nearly came to 

an end because some Colorado otficials presented a new proposal 

which the Kansans had not seen, It was customary for each 

25illj" 
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new proposal to be submitted to the other side previous to a 

scheduled meeting. This had not been done. The proposal 

eoncerned what would be done in the event of other oontin­

gencies. Just what the other contingencies were Colorado 

officials did not reeord. The Kansans declined to consider 

the project, and until Governor Payne Ratner of Kansas and 

Governor Ralph L. carr of Colorado straightened out misunder­

standings, there was much heated debate. 26 

The completed, tentative drafts of the agreement were 

expected in a month's time and the conferees agreed to meet 

at the end of June, 1941. But when the proposed settlement 

was received by Governor Ratner and Attorney General Jay S. 

Parker, they termed it "entirely unsatisfactory."2? 

The stipulation was not in acoord with the agreement 

reached at the May 26th eonference. It brought in items that 

were not disoussed and set standards Which were far from any­

thing diseussed. It established an index station at Salida 

whereas Kansas officials had agreed to aocept the measurement 

ot river water at either Canon City or Pueblo. 

Another provision provided that if anything happened 

to caddoa dam. causing it to become useless or silted up, 

Kansas was to be the sole loser. The stipulation was returned 

to Colorado officials with the statement 

that unless Colorado is ready to proceed with 
the stipulation as outlined in the three oon­
ferences. that Kansas would ask • • • for the 

26KanaaS ~ Times, May 2?, 1941.
 

27~ansas City Tim,s, July )0, 1941.
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Supreme Court to tix a final date for tiling the 
briefs and abstracts of the evidence and28et a 
definite time for hearing the arguments. 

Meetings continued through 1942 and it appeared the 

suit would be settled. This was not to be when it became 

apparent that the John Martin Dam and Reservoir could not be 

completed until the end ot World War II. The Kansas irri­

gators pressed tor an allocation. so the Supreme Court 

appointed another in a long line of masters to begin a series 

ot hearings in Denver. 29 

SuPreme Court deltvers opln~2n. Apparently little 

was done in the way of negotiations in 1943 as the two states 

were busy preparing briefs and abstracts tor the hearing before 

the United states Supreme Court. 

On December 6. 1943, the Supreme Court delivered its 

opinion in the Colorado versus Kansas suit. The decree granted 

the injunotion sought by Colorado, and rejeoted the Special 

Master's findings and recommendations in declining to decree 

other relief for which Colorado had asked and Kansas had 

claimed. 30 

The court's opinion further admonished the litigants 

to compose the controversy 

28!lli. 

29Lfrned Tiller ana .9~1't. December 2. 1942. 

30
Hans Kramer, RepQtt D ill!. ,«gMr'ss S!! !hi UJjJ.t,sa

Stat,. 2n ~ PrOP2s~d ~n", R1!I£ QomRagt Betwltn KanIA' 
~ Colorado. April • 19 9. p. S. 
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by negotiation and agreement, pursuant to the
 
compact clause of the federal Constitution. We
 
say of this oase • • • that suoh mutual accomo­

dation and agreement should. if possible, be the 
medium of settlement, iUft.ad of invocation of 
our adjudicatory power.) 

Patter§on ~ UtOpo'@4. In Maroh. 1944, officials 

of the two states and a representative of the federal govern­

ment met to discuss and plan a temporary arrangement for the 

administration of the caddoa dam, Colorado presented a 

document known as the Patterson Plan. The section of the plan 

which concerned Kansas irrigators the most was that 

when the irrigation pool was empty the priority
rights of all appropriators along the Arkansas 
River in Colorado. both above and below the Caddoa 
project, shall be administered in aocordance with 
saId priority rights. as in the past, and as though
the Qaddoa project had not been constructed. and at 
suoh times no appropriator, water user. ditch, 
reservoir or other clai..nt in Colorado shall be 
denied or limited in his or its right of diversion 
or use of water in order to supplement 0~2increase 
the Stateline flow then entering Kansas.) 

After consideration of the Patterson Plan. Kansas 

irrigators rejected the proposal, and 80 informed Governor 

Andrew Schoeppe1, In a letter to Governor John C. Vivian of 

Colorado, dated April 11, 1944, Governor Schoeppel formally 

rejected the Patterson Plan and presented four counter­

proposals. 

31Colorado v. Kans,. l!. !l., 320 U.S. 383, 392 
(1942-1943). 

32Record of Proceedings of Kansas-Colorado meeting 
(~~rch 27 and 28, 1944, Denver, Colorado) concerning Temporary
Plan of Administration of Water of Arkansas River, MSS, 
Governor Andrew Schoeppel Papers, Kansas State Historical 
Society, Topeka, Kansas, 
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1.	 • •• Kansas makes definite request for the 
release of one-half of the accumulated storage
in Caddoa Reservoir, to be made when and as 
designated by Kansas. . . . . . . . . . . . . . . . . . . . . . . ­

2.	 After the present storage is released no more 
water shall be stored for irrigation purposes
until such time as a temporary agreement can be
reached. _ _ _ 

3-	 Colorado is • • • requested to appoint representa­
tives to meet with representatives of Kansas to 
formulate~an agreement for further temporary
storage.)..} 

The fourth proposal stated that if Colorado was un­

willing to agree to the first thr•• items, the Kansas officials 

would request the United State. Army Engineers to open the 

gates of the dam and to desist from interfering with the free 

flow of the water into Kansas. J4 

ColOrado rejectg Kansas Rr0posa1g. The Colorado 

officials did not feel that the irrigators within their state 

would agree to the four proposals put forth by Kansas. fur­

thermore, both Attorney General Gall L. Ireland and Governor 

Vivian felt the Patterson Plan should receive a thorough try­

out before the two states could determine upon what facts the 

35two states could agree. 

Colorado's attorney general indicated the difficulties 

state offioials were having with the water users in that state. 

33Letter from Schoeppel to Governor John C. Vivian, 
April 11, 1944, MSS, Schoeppel Papers, Kansas state Historical 
Society. 

34.l.9.14. 

JSLetter from Governor John C. Vivian to Schoeppel,
April 19, 1944, MSS, Schoeppel Papers, Kansas State Historioal 
Society. 
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Ireland stated that it had been a "real task" to get the 

irrigators to agree to the Patterson Plan even as an experiment. 

Furthermore Colorado officials could not enter into a compact 

on any terms, until a plan agreeable to the irrigators had been 

given a trial, because any plan or compact would not pass the 

state legislature.:36 

Patt'[SQD ~ Igo.pt'4. On May 31, 1944, representa­

tives of Kansas and Colorado conferred in Topeka, and came to 

an agreement on the Patterson Plan. Kansas officials at the 

meeting accepted the plan as an experimental one to be tried 

out until April 1, 194,. The plan did not constitute any 

binding precedent upon either state, but was tor the purpose 

of obtaining intormation on operational prooedure and results. 

The plan provided for the operation of the irrigation 

pool in Qaddoa Reservoir in accordance with the authorized 

purposes of the John Martin (caddoa) Reservoir Project, and 

for the administration ot the rights of appropriators along 

the river in Colorado. Other provisions provided for the 

maintenance of pre-Caddca relations between the two States, 

a proportionate division between the water users of the two 

States of suoh additional supplies as would be available tor 

increased use through operations of the reservoir, and the pre­

vention of future local and interstate disputes and litigation. 37 

36Letter from Attorney General A. B. Mitchell to 
Schoeppel, April 20, 1944, MSS, Schoeppel Papers, Kansas State 
Historical Society. 

3?Statement Rea Interstate Relations Under Plan of 
Operation of Caddoa Reservoir and Administration of Rights in 
Arkansas River, Submitted by Honorable Gail L. Ireland, Attor­
ney General of Colorado to Honorable A. B. Mitchell, Attorney
General of Kansas, June 12, 1944, MSS, Schoeppel Papers,
Kansas State Historical Society. 
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~'Cilliture author~111 go;pagt n'IP~~a~ion,. The 

1945 Se8sion of the Kansa, Legislature passed a bill provid­

ing tor the appointment ot commi8sioners to negotiate a 

s.ttl.ment of the controversies between Kansas and Colorado 

and between the water us.r8 in the two states. The bill 

further stated that Kansa8 woUld be represented by the chi.f 

engin.er of the division of water resources, the attorney 
38general, and one or more other persons. 

Governor Andrew Schoepp.l, as directed by the Legis­

lature appointed W. E. Leavitt, Garden City, manager of the 

Garden Oi ty Company, and Roland H. Tate, Gard.n City attorney, 

in addition to A. B. Mitchell, attorney g,neral, and George S. 

Knapp, chi.f engineer of the division of water resourc's. 

The Colorado representatives ••re Qail L. Ireland, attorney 

general, Henry C. Vidal, Charl.s L. Patt.rson, and Harry C. 

Mendenhall. 39 

On March )0, 1945, the Kansas and Colorado Arkansas 

Riv.r Commission.rs met in Lamar, Colorado. The agreement 

reaohed by the ofticials provided that during th, first 

fifteen days of releasing water ~om Qaddoa Reservoir begin­

ning on or after April 1, 1945, the quantity of water released 

should be sufficient in amount to provide for diversions trom 

38
Kan8aS Legislatur., Hous. of Representatives,

Ses8ion of 1945. Hous. Bill No. 104 (Topeka, State Printing
Oftic. , 1945), p. 1. 

39Lett.r trom George S. Knapp, chi.f engineer, to 
Roland H. Tate, attorney, March 9, 1945, MSS. Schoepp.l
Papers, Kansas State Historical Sooiety. 
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the river by ditches in Colorado Water District 61 and for 

deliveries ot water across the stateline to Kansas. The 

second provision stated that thereafter, until all water 

storage on hand on March 30, 1945. had been relea.ed, water 

should be released ~om the re.ervoir when and a. the water 

waa demanded by the ditoh'. in Water Distriot 67, provided 

that the deliveriea acroas the stateline would equal the 

aggregate diversions made by the Water District 67 ditoh••• 

The third provision stated that all orders ooncerning the 

opening and closing or varying the control gate. in caddoa 

Dam for irrigation purposes would be issued to the District 

Engineer of the United States Corps ot Engineers in Albuquer­

que, New Mexico. by M. C. Hind.rlider, Colorado state engln.er. 40 

An Act of Congress. dated April 19. 1945, gave oonsent 

to negotiations between Colorado and Kansas. The law pro­

vided that the two state. .hould enter into a compact not 

later than January 1, 1950. The law also authorized the 

President to appoint a representative who would participate 

in the negotiations and who would report to the Congress on 

the proceedings and resulting oompaot.41 President Harry S. 

Truman appointed Brigadier General Hana Kramer. U.S.A •• 

Retired, a8 the representative of the tederal government in 

40Letter from Governor John C. Vivian to Schoeppel,
April 13, 1945. MSS, Sohoeppel Papers, Kansas State Historical 
Society. 

41Hana Kramer. Rlport i9. 1bI. {ipnar ,' 2t 1hI. United 
' §ta~'s 2n 1bl ErO~8,g Arklnsa' R!v,r Qo.pact Betwe,n Qplprad9 

1m! KIn... April ,1949. 
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the compact negotiations. 42 The first m.eting ot the com­

missioners was held in Denver, Colorado, on January 7, 1946. 

Tem;Qomry ,gegen"!; Wag. On August 16, 1946, 

Colonel Henry F. Hannis wrote to Governor Scho.pp.l oonoerning 

the temporary allocation of irri~tion wat.rs. It has been 

recorded that Kansas and Colorado came to agreement in :May, 

1944, and in March, 1945, over uses of the irrigation waters. 

The letter from Hannis to Schoeppel indicated no such agr.e­

ments were ever reached. The last agreement mentioned by 

Hannis was April, 1943, and Schoeppel appeared to d.ny ev.n 

its existenoe. 

• • • the temporary allocation ot not to exceed 
100,000 acr.-teet ot oapacity in the present
reservoir at John Martin Dam • • • was authorized 
to be set aside for irrigation use in April, 1943. 

On April 12, 1946, this ottlc. was notified by 
you that no agreement between the States existed 
tor operation ot the dam tor irrigation purposes,
and therefore the operat!QD ot the dam reverted to 
flood control operation. J 

Colonel Hannis accepted the statem.nt that no agree­

ment existed between the states and stated that the res.rvoir 

must be operated for flood control purposes only. This meant 

there would be no winter storage in the reservoir and the 

flood waters detained would be released as rapidly as possible, 

42Letter from President Harry S. Truman to Schoeppel,

November 20, 1945, MSS, Soho.pp.l Papers, Kansas Stat. His­

torical Society. See Appendix for text of the letter.
 

4)Lett.r from Colonel Henry F. Hannis, Corps of 
Engineers, to Schoeppel, August 16, 1946, Schoeppel Papers,
Kansas State Historical Society. 
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and still prevent flood damage below the reservoir. The 

flood waters released would be ot little benetit to the irri­

gators because of the rate of release and ot the unseasonable­

ness of the release. The release created a ..eteage of water 

Which could be the basis of accusation toward all partie. 

concerned. Since the primary interest was in the two atates 

and the decision on allocation ot irrigation waters rested 

with the two states, it was felt that the responsibility for 

loss or waste rested with Kansas and Colorado and their water 

users. 

Colonel Hannis suggested that negotiators be appointed 

who would attempt to arrange a temporary agreement pending 

the decision of the Compact Commission. The temporary agree­

ment shOUld have no bearing on the permanent compact, but 

would prevent the wastage ot water which could be used by 

both states. until the compact could be completed. 44 

The compact commission took Colonel Hannis' letter 

under advisement and decided that while the matter of an 

interim agreement was not within their tunction, it was with­

in their interests. Therefore, the commission recommended 

to'each governor a member of the commission be assigned as 

negotiator and advisor in the formulation of a temporary, 

interstate executive agreement. The commission reoommended 

44D14• 
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that the Governor of Colorado appoint H. B. Mendenhall and 

the Governor of Kansas appoint w. E. Leavitt as their nego­

tiators.4S 

Interlm Igretmlnt DtlRt~AteQ. Leavitt met with 

Mendenhall twice and as a result of the me.tings and consider­

able correspondenc•• an int.rim agreement was negotiated for 

the storage ot the 1946-1947 wint.r water and tor its dis­

tribution a~ter April 1, 1947. They did not att.mpt to work 

out a plan for the division of water after April 1st as it 

appeared that the compact commission would discuss compact 

needs within a few months and reach an agreement. If no 

agreement was reaohed before April 1. 1947. Leavitt and 
46Mendenhall would again take up the utter.

The temporary agreement suggested that winter storage 

commenoe November first and continue until April first. The 

Colorado ditches could call for the river flow through the 

reservoir, but their demands could not exceed 100 second 

teet. What water the irrigators did use was to b. charged to 

Colorado and be deduoted from the fir8t 200 feet of stored 

water to which Colorado was entitled when the r.1eas.s b.gan. 

All winter-stored water was to be divided between the two 

stat•• in proportions on the Daa1s of a 1000 foot releaee. 

4SL.tter from George S. Knapp to Schoeppel. August 31. 
1946, Schoepp.l Papers, Kansas Stat. Historical Society. 

46Letter from W. E. Leavitt to Schoeppel. November 6,
1946, Schoeppel Papers. Kansas state Historical Society. 
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Colorado was to receive the first 200 feet, less any river 

flow through the reservoir used by Colorado after the gates 

were closed for winter storage. The balanoe was to be divided 

equally between Kansas and Colorado. 47 

Water rights were no longer a matter of controversy, 

but one of negotiation. The rights were being determined 

for each state on the basis of compromise and equity. Briga­

dier General Hans Kramer of Denver, the federal government's 

representative and chairman of the oompact commission, pre­

dicted the feud would end by January, 1949. The commissioners 

planned to have legislative programs ready for presentation 

to the 1949 session of the Kansas and Colorado legislatures.48 

Finally on December 14, 1948, Kansas and Colorado 

officials signed a compact to divide the waters of the Arkansas 

River. The compact was based upon the principle of a sixty­

forty division of the water, with Colorado receiving the sixty 

peroent share. 49 

Kansas Attorney General Edward F. Arn explained that 

under the terms of the compact, Kansas would receive forty 

percent of the water impounded by the John Martin Reservoir 

located near Lamar, Colorado. He further explained that 

statistics showed that nearly sixty percent of the water used 

47~.
 

48~gpeka Dail~ C!pijfl, November 25, 1947.
 

49TOP'ka Dail~ capitAl, December 15, 1948.
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for irrigating eventually flowed back into the river. This 

statement completely contradicted one of the points in the 

early court case which ended in 1907. In reality Arn stated, 

Kansas would receive nearly seventy-six percent of the river 

water. 

Administratiye 'SIn0Y great,d. George S. Knapp 

commented that in order to carry out the terms of the oompact, 

provision was made for an administrative agenoy. This inter­

state agenoy was called the Arkansas River Compact Administra­

tion. Membership consisted of three representatives from 

each state and a representative appointed by the President 

of the United States, who would serve as the chairman, but 
50would not have a vote. 

One of the oompact requirements on membership was 

that two of the Kansas representatives had to be residents 

of and water right owners in Finney. Kearny, or Hamilton 

counties, and one Kansas representative had to be the chief 

otflcial charged with the Administration of water rights in 

Kansas. One Colorado representative had to be a water right 

owner in Water Distriots 14 and 17. and one had to be a resi­

dent of and water right owner in Water District 67. The 

third representative had to be the director of the Colorado 

State Water Conservation Board. 51 

SOTppeka D.I;lx Q,aP;:al:, February 4, 1949. 

51Kansas Legislature, House ot Representatives, "An 
Act to Ratify the Arkansas River Compact," 1949 Session, 
House Bill No. 153 in ~ 2t Kansas, ~ (Topeka. State 
Printing Office, 1949), p. 834. 
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The Administration was required to report annually 

to the two governors and to the President on or before Jan­

uary 1 of each year. The report was to cover the Administra­

tion's activities for the preceding report-year. The report 

year commenced on November 1 of each year and ended on the 

succeeding October )1. 52 

The compact divided the year into two parts. The 

first part was a winter storage season which extended from 

November 1 to March 31 and the second part was the irrigation 

season beginning on April 1 and ending on October 31. During 

the winter storage period all reservoir inflow was stored up 

to the conservation capacity unless Colorado exercised its 

right to demand releases equivalent to the reservoir inflow 

but not to exceed 100 cubic feet per second. During the 

summer storage period both Colorado and Kansas could demand 

releases of inflow as well as stored water. Specifically. 

Colorado could demand releases equivalent to the inflow up 

to 500 cubio feet per second and Kansas could demand releases 

equivalent to that portion of the flow of the river between 

500 cubic feet per second and 750 cUbic feet per second, 

irrespective of the releases demanded by Colorado water users. 

In addition Colorado could demand releases of stored 

water at a rate not to exceed 750 cubio feet per second and 

Kansas could demand releases of stored water up to 500 cubic 

52Arkansas River Compact Administration. flrst Annual 
Report ~ !hi ~~, December 13, 1949. Lamar. Colorado, 
p. 3. 
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feet per second. However, when water storage in the reservoir 

was reduced to less than 20,000 acre feet, releases to Colo­

rado were not to exceed 600 cubic feet per second and releases 

to Kansas were not to exceed 400 cubic feet per second. When 

the reservoir was dry, Kansas was not entitled to any river 

flow entering John ~artin Reservoir and Colorado was to 

administer the water in accordance with priority rights 

among its users before the reservoir was constructed. S3 

A request for release of water from the reservoir for 

Kansas users was made to an authorized representative of the 

Administration in Kansas who relayed the request to the 

secretary of the Administration at Lamar. Colorado. The 

secretary, in turn, contacted the Corps of Engineers at John 

Martin Reservoir to make the release. The priority to call 

for water was given to the Kansas ditohes on a rotation 

basis. 54 

The Administration designated several gaging stations 

for the purpose of administering the compact. Colorado gaging 

stations were the Arkansas River at Las Animas, the Arkansas 

River at Holly, the Purgatoire River at Las Animas, and the 

SJKansas Legislature, House of Representatives, "An 
Aot to Ratify the Arkansas River Compaot. 1I 1949 Session. 
House Bill No. lS) in w.a. 2l. t!B.... ,949 (Topeka, State 
Printing Otfioe. 1949). pp.-g)l- ". 

54Kansas Watar Resouroe. Board, State Watar .eJJm. 
S:tY4its, !. f1:1J.lminary AppralllJr 2t KansaS WAter Prob'.m" 
Topeka. 1960, p. 111. 
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Holly Drain at Holly. The Kansas gaging stations were the 

Arkansas River at Coolidge and the Frontier Ditch. also at 

Coolidge. 55 

Under its by-laws the Administration was to hold 

three meetings a year. Regular meetings were to be on the 

third Tuesdays of Maroh and July and the annual meeting was 

held on the seoond Tuesday in December. 56 

Leg~slatures IPproye compact. The Arkansas River 

oompact was approved by the Colorado House of Representatives 

on February 3. 1949. and was expected to go to the Colorado 

governor. Lee Knous. aocording to a newspaper report. 57 

The official report to the United States Congress stated 

that the Thirty-seventh General Assembly ot the State of 

Colorado approved Senate Bill No. 6 on February 19. 1949.58 

Another newspaper account gave the date of signing of 

the Arkansas River Compact by Colorado governor. Lee Knous. 

55Arkansas River Compact Administration, Fir,t Annual 
Report 12£ ~ IIi.£. 1222.. December 13. 1949. Lamar, Colorado. 
p. ? 

56George S. Knapp. States .J.Q.1n in Atkan!!!: River 
Compact, Kansas State Board of AgrICUlture. 1949- 950, p. 5. 

57TOP'ka Da11y capital, February 4. 1949. 

S8Ha.ns Kramer, R'P2r:ti iR. ill!. Congress 2f ill!. YnU.!s1 
States gn 1b4 fl'OPOSfd ~ B1I!L Compact Between.Q2l2­
[IJ!2 !YlQ KlDHllh Apr 1 ~ p. 2. 
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as February 19, 1949. Whatever the discrepancy in dates, his 

signing was an important event in the ending of a fifty-year 

feud. There were a rew minor objections but Governor Knous 

did not feel they were important enough to justify his veto. 59 

Governor Frank carlson signed the Arkansas River com­

pact bill on March 7, 1949. in the presence of several interested 

citizens. Those present were Justice Edward F. Arn. George S. 

Knapp, Representative Vern Mayo of Garden City, who had intro­

duced the bill, and Warden Noe, secretary of the compact 

commission. 60 

Cqngres§ ~]itl'l gQmpagt. In the United States 

Congress the compact measure was introduced into the House of 

Representatives by Representative Clifford Hope of Garden City 

and by Senator Andrew Schoepp.l on the Senate side. The bill 

was ratified during the 1949 Session of Congress, and was 

approved by President Truman on May )1. 1949. 61 

Thus did the fifty-year struggle oome to an end. 

According to the Kansas Water Resouroes Board. the Compact 

cannot be said to have solved the deficient flows in Kansas, 

but the regulation of flows by the John Martin Reservoir had 

improved the chance of meeting irrigation demands by Kansas 
62irrIgation men. 

59Topeka pall~ CapItal. February 20, 1949. 

60A2P'ka ijaily QapltA~, Maroh 8, 1949. 
61!gReta Qal1y panitll. Maroh 8, 1949. Arkansas River 

Compact Administration, First Annual B,por] ~~ Year ~, 
December 1), 1949, Lamar, ColoradO, p. 3. 

62Kansas Water Resouroes Board. Stat, Wa$e£ Plan
 
S]Hdl", ~ ft.liminary Appraisal ~ Kansas Wa]e£ Problems.
 
Topeka, 1960, p. 110.
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Qong1usiQn ~ r~Dg~ng@. In retrospect, one wonders 

if the 1901-1907 court case was really necessary. Much of 

what Kansas contended as inaccurate was in reality aocurate. 

The most glaring example was the return waters theory which 

Colorado claimed in the early case. Colorado claimed that 

all waters not absorbed by plant life or evaporation eventually 

returned to the river bed. Kansas olaimed that it simply was 

not true. Yet in 1948 Attorney General Arn stated that nearly 

sixty percent of the water used for irrigation returned to the 

river. 

It appears that Kansas attorneys were not very careful 

in selecting facts for their case or else they simply did not 

understand geologic terms enough to present them accurately. 

To prove the Arkansas River was higher than ita tributaries, 

counsel gave figures which would have a river running uphill. 

In addition, it is impossible to measure from the bed of any 

stream as oounsel would have the oourt believe, as the bed of 

a stream cannot be truly determined. 

Kansas lawyers claimed the existance of an Arkansas 

Valley Which was only in Kansas. The Valley was separate and 

distinot from the river basin, yet its boundaries were vague 

and apparently no map showing the Valley exists. Is it possible 

the Arkansas Valley was imagined by someone tor some purpose? 

If so, what was the purpose? If there is an Arkansas Valley, 

separate and distinot from the Arka.nsas River basin, why have 

not more people heard of it? 
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Counsel charged that the underflow had diminished 

because of the enormous diversion of water by Colorado irri­

gators. The diminished underflow was first notioed by farmers 

in south central Kansas when fruit trees and field crops 

failed to mature. It must be remembered, however, that irri­

gation utilizing the underflow had begun in western Kansas 

when the river failed to produce enough water for the ditohes. 

Is it not possible that the disappearance of the underflow in 

south central Kansas might have in part been due to the irri­

gation in western Kansas? Surely irrigation on such a large 

scale could not take place without its effects being felt 

downstream. After all, this was the Kansas complaint when 

Colorado irrigators diverted water. 

Kansas counsel welcomed the intervention of the 

national government in 1904, despite the government's denial 

of riparian rights. ~his seems odd, particularly when Kansas 

held 80 strongly to the riparian rights theory. Was this a 

public display of optimism on the part of counsel? Did Kansas 

think the federal government disagreed with Colorado more 

than it did Kansas? 

Why did the national government Buddenly change sides 

in the verbal arguments before the Supreme Court? It appeared 

to lose as much as Kansas did when the decision favored Colo­

rado. The government had invested much money in land and had 

made many plans for dams and reservoirs under the Reclamation 

Act of 1902. Federal counsel denied Colorado had the exclusive 
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right to control all the streams with headwaters within its 

borders. If the ~upreme Court decided against the national 

government and Kansas. which it did, then Colorado could 

control several important river basins, among them were the 

Platte River, the Rio Grande River, and the Colorado River. 

Colorado could deny water to settlers in several semi-arid 

and arid states. who depended on the river waters for their 

livelihoods. ~his the government sought to prevent, as well 

as to protect its investments under the Reclamation Act. Did 

the sudden switoh signal a new direction in national policy? 

Did the appointment of a new United States attorney general 

shortly before the verbal arguments were heard by the Supreme 

Court have anything to do with the change? Was Kansas simply 

over confident of the federal government's position? 

There appears to be some confusion between 1928 and 

1930. Two newspapers, dated 1941 and 1942, printed articles 

stating Kansas had filed legal action against Colorado in 

1930. lana Kramer's report to Congress and the Supreme Court 

opinion of 1942 make no mention of any new legal proceedings 

on the part of Kansas following the 1928 suit filed by Colo­

rado. Is it possible the two newspapers had inaccurate 

information? If Kansas did file a~in. it seems strange that 

nothing more is ever heard. Ie it possible the Colorado case 

superceded the Kansas complaint and as a result the Kansas 

case was set aside until the Colorado-Kansas dispute was 

decided? If this was the case the Kansas case might have 
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been rejected for hearing once the two states were told to 

settle their differences by compact. If this was possible, 

why was there not a pUblication of its rejection by the court? 

There appeared to b. a serious lack of communication 

between state officials and the corps of engineers. Colonel 

Henry F. Hannis was apparently unaware of agreements between 

the two states concerning the allocation of irrigation waters. 

If Kansas was to get its proper share of the irrigation 

waters, it seems the corps of engineers should have been 

notified. One wonders if the lack of information was a delib­

erate political move by Kansas to force Colorado to come to 

an agreement. Unfortunately if' that was the case, the only 

people injured by the Kansas politicians were their own 

constituents. 

Army engineers stated that flood control space in 

the reservoir could handle any flood of importance. Apparently 

in 1965 the flood was more than the dam could handle, for 

massive rainstorms in the area of the headwaters of the 

Arkansas River created a raging torrent that destroyed thou­

sands of acres and brought millions of dollars in damage to 

mature wheat crops and homes and businesses. lias the reser­

voir silted so much that it cannot control sudden floods or 

was this an unusually damaging flood which could not be 

controlled? Considering the number of reservoirs which have 

been built, one wonders why the flood created so muoh havoc. 

In the final analysis it appears that Kansas spent 

a large sum on oourt suits without accomplishing a great 
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deal. A oompaot was negotiated. but Kansas had to settle tor 

the pre-caddoa conditione it the reservoir ever went dry, 

which is exactly what the state was fighting against in its 

court suits. Considering some of the facts r~nsas counsel 

attempted to use in its suit, one wonders whether the attorneys 

were any more familiar with the river than were some of the 

Colorado witnesses. 
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THE ELEVATIONS OF Tl18 ARKANSAS RIVER
 

AND ITS TRIBUTARIES
 

In Chapter Two, page 13 of the manuscript it is 

stated that the Arkansas River was higher in elevation than 

its tributaries. Information provided by James A. Power, Jr., 

Assistant Chief Engineer of the Kansas Water Resources 

Board, generally supports the statement. 

On page 15 of the manuscript, a statement claimed 

that the bed of the Pawnee River through Hodgeman County was 

200 feet lower than the bed of the Arkansas through Ford 

County, Figure 20 of the June, 1962, State Water Plan Studies, 

Part A, showed that statement to be fairly accurate as the 

Arkansas River through Ford County was from 2550 feet to 

2250 feet in elevation while the Pawnee in Hodgeman County 

was from 2200 feet to 2150 teet in elevation. At a corres­

ponding point the Arkansas River in Ford measured 2450 feet 

and the Pawnee in Hodgeman measured 2200 feet in elevation. 

Other measurements along the river and at corresponding 

points on the tributaries show the tributaries at the same 

elevation as the main river or higher than the Arkansas River. 

Walnut Creek through Lane County is higher in elevation than 

the Arkansas River through Gray County. The same is true of 
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White Woman Creek through Greeley, Wichita, and Scott count1••• 

Those tributaries only a few miles from the main river have 

the same elevation as the Arkansas. Mulberry Creek in Ford 

County has the same elevation as the Arkansas River in the 

same county at corresponding points. 

In the January, 1960, State Water Plan Studies, Part 

A, the Lower Arkansas unit is depicted in Figure 27. The 

manuscript on page 15 stated that the bed of the Rattlesnake 

through portions of Stafford County was 97 feet lower than 

the bed of the Arkansas at corresponding points in Pawnee 

County. Figure 27 gives the elevation of Rattlesnake Creek 

as 1980 feet and at a corresponding point in Pawnee, the 

Arkansas River is 2000 feet in elevation. Although the creek 

is lower than the river, it is not as low as the legal brief 

would have one believe. 

Further down river the Arkansas River is again shown 

to be higher in elevation than its tributary, the Little 

Arkansas. The Little Arkansas River at a point in Harvey 

County is 1380 feet in elevation. At a corresponding point 

in Sedgwick County the main river is approximately 1400 feet 

in elevation, again a difference of only twenty feet. The 

South Fork of the Ninnesoah River is considerably below the 

Arkansas River at a corresponding point. In Kingman County, 

the Ninnescah is given as 1540 feet in elevation While the 

Arkansas River is about 1660 feet at a corresponding point 

on the Rice-Reno County line. 
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The figures from the water plan studies lead one to 

conclude that the Arkansas River is indeed higher in elevation 

than its tributaries. The confusion which seems to exist 

may possibly be attributed to the wording in the 1905 brief 

which referred always to "the bed" of whatever stream it 

offered in evidence. It is impossible to measure elevation 

from the bed of any stream as the bed of any stream shifts 

with the amount of sediment deposited by the flowing river. 

Perhaps the individual who wrote the brief in 1905 did not 

know the proper terminology. 
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Doar Sir: --At a rogular meeting of tho Arkansas City 
Commorcial Clnb, held on the 17th iust., >70 lIaTO appointod a CC::J­

mitts to confer with the mayors, county COillIlli3Sionel's audchair2:1ou 
of tho commorcial clubs residing in tho Arkansas Val loy and to 

solicit their hearty co-operation in an offort to protect tLo 
co mm ere i a I, a Gric u I t u r a I and s toe kin t ere s t 8 0 f tho p e 0 p I 0 

of Southwestern Kansas. 

You are doubtloss aware that a bill has boen introducod 
in congress which provides for the location of large storage 
reservoirs in Eastorn und South Central Colorado, the object 
being to divort the flow of the watet of the Ark~nB~s river 
from its natural and legitimate channel to the basins proposed, 
then to be used for irrigation purposes in ~hat state. 

It is unnecessary in this lettor to present arguments 
to you to prove that the proposod law woulft work incalcu!ablu 
injury to the people in the lower Arkansas Valley. 

How to protect the interosts of Kansas from ees~oliation 

by those wbo favor the construction of tho3e reservoirs beyond 
the limits of our state, is the question. 

It is the opinion of our Club thnt a convention should 
be hold early in January in Arkansas City, Wichita or Hutchinson 
and that all mayors, county commissioners and officers 6f 

commercial clubs, together with such delegates as they may 
select,.be invited and urged to participate in its delibera­
tions, looking to the protection of our combined welfare. 

Hoping to hear from you at your earliest convenience 
with such suggestions and recommendations as you may think 
expedient, we remain Yours fraternally, 

T. W. ECKERT, 

F. M. HARTLEY', 

H. H. HILL, 
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November 20, 1945. 

THE WHITE: I-IOUSE 

WASHINGTON 

nDECEIVB-ft 
U~! NOV 23 1945" 

0": ;'( ,.,( f'l£ l~:"\-'''~~OR 

I hope that the negotiations cay be rapidly aId 
succossfully prosecuted. 

I t~va th1:J d.:l.te, in c.ccordo.n.c3 tdth the 
p~ovio1ono of P"l.1blic Law 34, 79th Congress, approved 
April 19, 1945, granting the consent of Congress to 
the states of Colorado and Kaneas to negotiate into 
Q. CO::;3ct for too division of the otors of the 
Arkansas River, appointed Brigadier General Hans 
Kramer, u. S. A., R3tired, as the representativo of 
the United states to participate in said negotiations. 

Sir~crely yours, 

MY dear. Governor SChoeppelz 

Honorable Andrew Schoeppe1 
Governor of Kansas 
Topeka, Kansas 
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