
ABSTRACT 

THE MOVEMENT FOR THE BRICKER 

AMENDMENT: ITS ORIGINS, 

GROWTH, AND FAILURE 

The purpose of the movement for the Bricker amendment 

was to amend the Constitution relative to the making of trea

ties and executive agreements. This paper interprets the 

movement as part of a conservative reaction to the growth of 

internationalism and presidential power during and after 

World War II. Although this paper is concerned primarily 

with the politics of the movement, the legal aspects are 

described to the extent necessary to make the politics in

volved comprehensible. 

The movement originated as a response to the fear 

that rights guaranteed in the Constitution could be forfeited 

by the government through the use of treaties and/or executive 

agreements. The Supreme Court allowed Congress to legislate 

in a formerly unconstitutional area in order to implement a 

treaty in the case of Missouri vs. Holland (1920). In the 

early 1950s, there were several UN proposals before the Sen

ate concerning human rights. If they were adopted as trea

ties, it appeared that Congress could legislate on these 

rights in any way desired. Implementing legislation might 
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be acceptable to the Supreme Court, constitutional limitations 

notwithstanding. 

The importance of the American Bar Association (ABA) 

as a leading force in developing the movement into one of 

national significance is emphasized. The ABA's support of 

the movement added credence to the idea that the Constitution 

needed to be amended to safeguard the rights of American 

citizens. 

Despite the fact that Republican Senator John W. 

Bricker of Ohio introduced one of his proposals with more than 

two-thirds of the Senate as co-sponsors, it met with defeat in 

1954. The failure of the movement is largely attributable to 

the final decision of the Eisenhower administration to oppose 

all of the proposals offered on the basis that they would un

necessarily restrict the President and the State Department in 

conducting foreign affairs. 

The content and style of this 

abstract of approximately 300 

words has been approved by 
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IN'I'RODUC'1' ION 

A decade-long movement to amend the Constitution re

sulted in the so-called ltBricker Amendments." The movement 

reached a climax in early 1954 when one of these proposed 

constitutional amendments failed passing the United states 

Senate by one vote. The various proposals were not identical; 

however, common to most were the concepts that: (1) a treaty 

could not be allowed to conflict with the Constitution; 

(2) a treaty could not be used to expand the constitutional 

scope of congressional domestic legislation; and (3) executive 

agreements would be similarly limited. 

This paper will explore the movement's origins, its ex

pansion into a significant national movement, and its defeat in 

the U.s. Senate. The legal debate on the Bricker amendment was 

esoteric, usually confined to lawyers, and remained unclear to 

the laymen of the country throughout the campaign to amend the 

Constitution. Although this is not a study primarily of the 

constitutional issue, the dispute on the Bricker amendment is 

incomprehensible without examination of the legal dimension. 

That the dispute had legal substance does not mean that it was 

devoid of politics. Indeed, the position of many disputants, 

including that of the Dwight D. Eisenhower administration, was 

based upon the political situation. The politics of the 
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Bricker amendment will also be considered herein. 

The Constitution does not specifically limit the scope 

and content of treaties. It does declare that both the Con

stitution and treaties are the supreme law of the land. No 

provision is in the Constitution for deciding which is binding 

in case of conflict between them. In the opinion of amendment 

advocates, this was a situation that needed to be remedied. 

Several treaties then pending action in the Senate would have 

conflicted with the Constitution and expanded congressional 

power had they been ratified. 

Some of the proposed United Nations treaties alarmed 

the Brickerites. It appeared that the treaties could affect 

an individual's relationship with his country's government 

(rights and liberties guaranteed in the Bill of Rights), the 

balance of power between the branches of the federal govern

ment, and between the states and the federal government. 

Could treaties legally regulate such subjects? The case of 

Missouri vs. Holland (1920), which is discussed in a later 

chapter, seemed to suggest that they could. 

The case for amending the Constitution was based upon 

three main arguments: (1) treaties did not have to be made in 

pursuance of the Constitution; (2) many of the treaties then 

pending would, in fact, abridge the Constitution if they were 

adopted by the United States; and (3) Congress could enlarge 

its power to legislate on a formerly unconstitutional matter 

by first getting a treaty ratified on the subject. 
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The Bricker amendments were drafted to prevent the 

above circumstances. The amendments would halt congressional 

expansion of its legislative powers through the use of 

treaties and guarantee that no treaty could conflict with the 

Constitution. As for executive agreements, "To limit the 

scope of the treaty power without placing comparable limita

tions on the power to make executive agreements would be like 

locking the front door, but leaving the back door open."l 

The placing of limitations upon treaties and executive agree

ments seemed inextricable to most amendment advocates; one 

could not be done effectively without similar restrictions 

being placed upon the other. 

The constitutional provisions for making treaties will 

be delineated before the proposals or the rationale for making 

them are examined. 
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Notes 

1.	 U.S., Congress, Senate, Senator John W. Bricker speaking 
for S.J. Res. 1, 83rd Congress, 1st session, March 13, 
1953, Congressional Record vo]. 99, pt. 2, p. 1952. 



CHAP'l'ER 1 

TREATY POWER AND THE CONSTITUTION 

A review of the constitutional provisions for making 

treaties and executive agreements is needed to understand the 

Bricker amendments. Article VI, paragraph 2 of the Constitu

tion states: 

This Constitution, and the Laws of the United States which 
shall be made in pursuance thereof; and all Treaties made, 
or which shall be made, under the Authority of the United 
States, shall be the supreme Law of the Land; and the 
judges in every State shall be bound thereby, any Thing 
in the Constitution or Laws of any State notwithstanding. 

This article specifically states that laws must be made in 

pursuance of the Constitution to be the supreme law of the 

land. Laws cannot conflict with the Constitution; acts of 

Congress inconsistent with the Constitution can be nullified. 

Treaties which either have been or will be made "under the 

Authority of the United States," however, are stated to be 

the supreme law of the land. That treaties must be made in 

pursuance of the Constitution is stipulated in neither this 

article nor elsewhere in the Constitution. 

Prior to his appointment as Secretary of State for the 

Dwight D. Eisenhower administration, John Foster Dulles com

mented on the treaty-making power in a speech on April 11, 

1952, before a regional meeting of the American Bar Associa

tion (ABA) in Louisville, Kentucky. The speech contributed 
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to the expanding dispute over whether or not the Constitution 

should be amended. Dulles said: 

The treaty-making power is an extraordinary power liable 
to abuse. Treaties make interndtiona1 law and also they 
make domestic law. Under our Constitution treaties become 
the supreme law of the land. They are, indeed, more 
supreme than ordinary laws for congressional laws are 
invalid if they do not conform to the Constitution, 
whereas treaty-law can override the Constitution. Trea
ties, for example, can take powers from the States and 
give them to the Federal Government or to some interna
tional body, and they can cut right across the rights 
given the people by the constitutional Bill of Rights. 1 

Although agreement was not unanimous among constitu

tiona1 lawyers on the meaning of the phrase "under the Author

ity of the United States," many of them concluded that trea

ties could possibly rescind rights guaranteed by the Constitu

tion and the Bill of Rights. Dulles was a well respected 

lawyer, and he said that this was possible. 

Article II, section 2 of the Constitution states the 

President "shall have the Power, by and with the Advice and 

Consent of the Senate, to make Treaties, provided two-thirds 

of the Senators present concur." Treaties may be implemented 

by an Act of Congress. Article I, section 8 empowers Congress 

"to make laws which shall be necessary and proper for carrying 

into execution the foregoing Powers and all other Powers vested 

by this Constitution in the Government of the United States, 

or in any Department or officer thereof." 

Article I, section 10 restricts the states. It pro

vides that "No State shall enter into any Treaty, Alliance, or 

Confederation." It further prohibits them from entering "into 

any Agreement or Compact ..• with a foreign Power" without 

the consent of Congress . 

....
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In summary, the constitution identifies who can make 

treaties and how treaty-making is to be done. The President 

can make treaties with the concurrence of two-thirds of the 

u.s. senators with a quorum present. Charles W. Engelland 

identifies four steps in the treaty process under the Consti

tution: (1) negotiation, which can be initiated either by 

the u.s. or by some other country; (2) the signing of the 

treaty by representatives of each government involved; 

(3) ratification of the treaty; and (4) promulgation of the 

treaty. 2 The "advice and consent" of the Senate is between 

steps two and three, since a treaty could not be ratified 

without two-thirds of a Senate quorum concurring. The Senate 

is not precluded from being more forceful than the Constitu

tion indicates is necessary. In such cases, the Senate may 

maintain close control over the negotiations of the u.S. 

After the advice and consent of the Senate, an "instrument of 

ratification is signed and sealed by the President," and this 

instrument is exchanged with the other party.3 

The treaty gains domestic effect when the President pro
mulgates it by issuing a proclamation, setting forth the 
terms of the treaty and making it public 'to the end that 
the same and every article and clause thereof may be ob
served and fulfilled with good faith by the United States 
of America and the citizens thereof.' 4 

Although it is easy to understand how a treaty is made, 

the subjects a treaty can encompass and whether a treaty has 

to conform to the Constitution to be the supreme law of the 

land is not so evident. This was the crux of the problem. 

Anti-amendment people claimed that the phraseology of the 
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Constitution with regard to treaties resulted from the fact 

that treaties made before the Constitution was ratified had 

to continue to be effective. The Treaty of Paris of 1783 was 

a prime example. This treaty with Great Britain not only 

recognized the independence of this country, but also defined 

tne Mississippi River as its western boundary. The phrases: 

" all Treaties made, or shall be made, under the Author

ity of the united States, shall be the Supreme Law of the 

land," meant only that treaties made under the Articles of 

Confederation would continue to be recognized as effective 

under the new Constitution. 

The Brickerites did not deny that this was the orig

inal intent of the authors of the Constitution. They warned, 

however, that the original intent of words i.n a document are 

not always easy to uphold. The Supreme Court is not bound by 

one interpretation of phraseology in the Constitution. The 

Brickerites wanted it to be made clear beyond any doubt that 

these treaty-making phrases of the Constitution meant that a 

treaty had to be made in pursuance of the Constitution to be 

valid. They believed that the only way to guarantee that the 

Supreme Court would not interpret these phrases differently 

was to pass an amendment to the Constitution that stated in 

simple terms that a treaty must be made in pursuance of the 

Constitution to be valid. 
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Notes 

1.	 U.S., Congress, Senate, Committee on the Judiciary, Pro
posing an Amendment to the constitution of the Unitea-
States Relative to the Making of Treaties and Executive 
A reements; and Pro osin an Anlendment to the constitu
t~on of the Un1ted States, Relat ng to the Legal Effect 
of Certain Treaties. Hearings before a subcommittee of 
the Senate Committee on the Judicia on S.J. Res. 1 and 
S.J. Res. 8 r Congress, st seSS1on, 3, p. 

2.	 Charles Wilbur Engelland, liThe Bricker Amendment" (Ph.D. 
dissertation, Iowa State University, 1954), p. 5. 

3.	 Ibid., p. 6. 

4.	 Ibid. 



CHAPTER II 

THE PROPOSED AMEND~mNTS 

The multitude of proposed amendments makes it impos

sible to analyze all of them. An examination of the most im

portant ones and the arguments of proponents and opponents 

should aid in understanding the movement to amend the Consti 

tution and also its failure. 

Senate Joint Resolution 1 will be considered because 

it was the last proposal, authored solely by John Bricker, 

that had an opportunity of receiving widespread support. 

Senator Arthur Watkins of Utah composed S.J. Res. 43, which 

was important because it provided the bulk of the text of the 

amendment that was favorably reported out of the Senate Judi

ciary Committee in 1953 as the revised version of S.J. Res. 1. 

Also, the George substitute was important because it failed 

Senate adoption by only one vote in February 1954. 1 

With regard to S.J. Res. 1, Bricker said that the 

issue was clear: "Shall the supremacy of the Constitution of 

the United States over treaties be established beyond all 

doubts? Or, shall the President and the Senate in exercising 

the treaty power be trusted not to impair the fundamental 

rights of American citizens?,,2 Bricker claimed that his 

resolution would prohibit treaties from "cutting right across 
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the rights given the people by the constitutional Bill of 

Rights," as Dulles said was possible in his Louisville speech. 

In general, the proponents of amending the Constitution 

objected to treaty law because: (1) it did not have the 
sanction of law: (2) national sovereignty was being sur
rendered by treaty: (3) our Federal System of government 
[was] being altered by expansion of the power of the 
national government at the expense of the reserve powers 
of the states: and (4) even the Bill of Rights might [have 
been] undermined by treaty-law. 3 

To the Brickerites treaty-law did not have the sanc

tion of law. Because the Constitution did not specifically 

enumerate on treaty-law, they concluded that it did not have 

the sanction of, and should not be upheld by, the Constitution. 

The Brickerites advocated that in all instances, especially 

where there was doubt as to the exact powers of government, 

the government should be limited by law. They maintained that 

the Constitution limited the powers of the government and al

though it was obvious that treaty powers were limited, the 

document omitted a limitation on treaty powers, except that 

they be made under the authority of the United States: trea

ties could not be used to expand the authority and jurisdic

tion of government in the domestic sphere beyond what was 

permissible elsewhere in the Constitution. 

Bricker claimed that the Founding Fathers never in

tended treaties to make law about purely domestic matters and 

that was why they wrote no limitation on the treaty powers 

into the Constitution. The absence of limitations on this 

power did not mean that treaties could be used to change the 

rights of American citizens. The Constitution, claimed 



12 

Bricker, could not be intelligently interpreted to be anything 

other than a guarantee of these political rights. The history 

of the United States, he continued, was essentially the his

tory of the development of the documents that limit the powers 

of government. A.lthough he had "the utmost trust in President 

Eisenhower and in [his] colleagues in the Senate," Bricker saw 

no guarantee that some future administration would not make a 

treaty that conflicted with the Constitution. 4 

The Brickerites believed that a guarantee prohibiting 

a treaty from conflicting with the Constitution should be in 

the Constitution itself. Even if one discounted the possi

bility of the President and the Senate deliberately making 

such a treaty, there was always the possibility that a treaty 

could inadvertently abridge some constitutional right of 

citizens. Two examples of this, they pointed out, were the 

Genocide Convention and the Covenant on Human Rights. 

Article 10 of the UN Covenant on Civil and Political Rights 

made allowances for the citizens of the signatory states to 

be tried under certain circumstances without the benefit of 

the right to a public trial. 5 

Bricker thought that 

The U.N. draft statute for an International Criminal Court 
nullifies in unmistakable language the constitutional pro
tections of persons accused of crimes. Under the terms of 
this treaty, American citizens could be: tried abroad for 
crimes committed in the United states (Article 21); denied 
the right to trial by jury (Article 37); tried in secret 
(Article 41); convicted by a majority vote (Article 46); 
and denied any right to appeal (Article 50).6 

The Brickerites claimed that there was no doubt that 

treaties did, in fact, make domestic laws, and the American people 
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needed their rights safeguarded against proposed UN and Inter

national Labor Organization (ILO) treaties. The political 

rights of American citizens were not proper sUbjects for 

treaties, the Brickerites maintained, but since such treaties 

had been proposed, the American people needed protection of 

S.J. Res. 1. 

It was unclear as to whether treaties were self

executing as internal law. A self-executing treaty is one 

that takes effect without any action other than ratification. 

A non-self-executing treaty is one that needs other action, 

such as an act of Congress, to make it effective as internal 

law. Such judgments should not, argued the Brickerites, be 

made by non-elected officials (i.e., judges), but only by 

publicly elected officials. The amendment process allowed 

for the latter. The lack of clear guidelines as to what 

types of treaties were self-executing led to many differences 

of opinion between the Brickerites and those who felt that an 

amendment was unnecessary. At the time of the Senate debate, 

there was controversy within the courts over whether Articles 

55 and 56 of the UN Charter were self-executing. These 

Articles were concerned with the human rights aspirations of 

the UN and pledged all members to cooperate and to take 

individual action to see that these aspirations were met. 

The last section of S.J. Res. 1 addressed executive 

agreements and any other agreements made with a foreign power. 

Bricker wrote that these agreements should be subject to the 

same restrictions as treaties. He feared that if treaties 
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were to be limited by an amendment, executive agreements could 

be used in lieu of treaties. Without congressional (or some 

other type) of regulation, the Senate could be by-passed in 

foreign affairs matters. The Brickerites believed that the 

Senate should have some control over this area which could be 

done by regulating executive agreements. Some lawyers, both 

for and against the regulation of treaties, already inter

preted the Constitution as giving Congress the power to reg

ulate these agreements, but as was the case in other matters, 

the Brickerites wanted to make it clear beyond any doubt that 

the Congress did, indeed, have this power. The Korean War 

gave impetus to the rising demand for an amendment. This war, 

a war without congressional declaration, could have been 

averted if such an amendment had been in force, or so said 

the Brickerites. The fact that the war was conducted under 

the aegis of the UN without a formal declaration of war was 

emphasized by Senator Arthur Watkins of Utah in his statement 

during the 1953 amendment hearings that the UN Charter took 

the war making power away from Congress and gave it to the 

President.? 

S.J. Res. 43, authored by Watkins, introduced the 

troublesome "which clause. 1I It stated that n ••• A treaty 

shall become effective as internal law in the United States 

only through legislation which would be valid in the absence 

of treaty.1I The change here from earlier resolutions is that 

for a treaty to become effective as internal law, it must not 

only be done "through the enactment of appropriate legis la.
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tion,,,8 but also through "legislation which would be valid in 

the absence of treaty." 9 

This clause generated more disagreement and discussion 

than any other part of the proposed amendments. Watkins' 

proposal was largely the result of wording worked out by the 

ABA. The "which clause" was designed to protect the American 

people from the doctrine of Missouri vs. Holland which was the 

most used example of how legislative powers could be expanded 

by the use of treaties. In 1920 the U.S. Supreme Court ruled 

on this case. Congress enacted a law to protect migratory 

birds that was later ruled unconstitutional by the lower 

federal courts. The united States later entered into a treaty 

with Great Britain, with Canada responsible for implementing 

Great Britain's part of the treaty. To conserve migratory 

waterfowl, Congress thereupon passed another law on the sub

ject. A game warden (Holland) threatened to enforce the new 

federal law in the State of Missouri. The State of Missouri 

claimed that the Congress was powerless to pass laws on 

migratory birds and took Holland to court in an attempt to 

enjoin him from enforcing the new law. 

The State of Missouri argued that no explicit power 

to protect migratory birds had been delegated to Congress and 

that the law violated the Tenth Amendment which reserves the 

powers not delegated to the federal government to the states 

or the people. liThe Supreme Court held, however, that since 

there was no constitutional prohibition against making a 

conservation treaty, and since the law enacted was a necessary 
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and proper means of carrying the treaty into effect, the law 

was constitutional."lO 

'}'he signl fiennee of thf' doctrine of M.issourj VB. 

Holland was that what was formerly an unconsli t.utional area 

for congressional action became constitutional by virtue of 

the fact that a treaty on the subject had been ratified. If 

Congress could legislate on migratory waterfowl after ratifi

cation of a treaty, could it not also legislate on the per

sonal freedoms of American citizens if a treaty concerning 

them were also ratified? If Watkins' resolution had existed 

during the litigation of Missouri vs. Holland, the legislation 

on controlling the taking of migratory waterfowl would have 

continued to have been unconstitutional. The "which clause" 

would have made it clear beyond any doubt that a law that was 

unconstitutional before a treaty was ratified would have con

tinued to be so afterwards. 

This clause was also supposed to be a safeguard 

against various UN and ILO treaties and conventions. It would 

keep them from becoming effective internally unless Congress 

acted in a way that was constitutional prior to the ratifica

tion of the treaties or conventions in question. As has been 

mentioned, Watkins' resolution was important because it was 

largely the wording of his resolution that was used in the 

revised version of S.J. Res. 1 when reported out of the Judi

ciary Co~mittee. 

The adoption of the "which clause" either in S.J. 

Res. 43 or in the revised version of S.J. Res. 1 would have 
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made it clear that treaties were not self-executing as far as 

internal law was concerned, and would have prevented the doc

trine of Missouri vs. Ho1l~~ from operating when legislation 

was needed to make a treaty effective internally. 

The George substitute was the shortest of the Bricker 

amendments. 11 It was also the one that carne closest to pass

ing the Senate. Section 1 provided that treaties and other 

international agreements could not conflict with the Constitu

tion. Section 2 prohibited an international agreement other 

than a treaty from becoming effective as internal law without 

an act of Congress. No absolute prohibition against treaties 

becoming effective internally was made in this proposal. The 

lack of a "which clause" in this proposal may have contributed 

to its popularity, at least making it preferable to the re

vised version of S.J. Res. 1 to many senators. 

A discussion of the content of the proposed amendments 

alone does not explain why the phenomenon of a nation-wide 

movement to amend the Constitution developed. Many of the 

supporters were of high standing and office. Frank Holman, a 

past president of the ABA, was one of the earliest voices 

calling out passionately for amendment. President Eisenhower, 

himself, recognized Holman as "the prime mover in this whole 

business. ,,12 

Concerning his devotion to the cause, Eisenhower 

stated that, "He [Holman] is a fanatic on the subject. ,,13 Not 

only were influential people in support of amendment, many of 

them were willing to expend great time and energy in their 
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efforts. Largely as a result of Holman's work, the ABA became 

involved in the dri.ve to amend the Constitution. 
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CHAPTER III
 

THE ROLE OF THE AMERICAN BAR ASSOCIATION
 

IN THE MOVEMENT TO AMEND
 

THE CONSTITUTION
 

The ABA played a significant role throughout the 

Bricker amendment controversy and was particularly important 

as a major source of leadership early in the movement's his

tory. On January 7, 1944, the ABA "created a commission to 

study proposals for organization of nations designed to main

tain peace and law."l This was prior to, but with knowledge 

of, the Dumbarton Oaks Conference that laid the plans for an 

organization later to be called the United Nations. 2 

Frank E. Holman, an original member of the ABA's com

mittee on Peace and Law Through the United Nations was the 

first crusader of this movement to attempt to amend the Con

stitution. 3 In April 1946, Holman became concerned with the 

proposed Declaration on Human Rights then being drawn up by 

the United Nations Commission on Human Rights, a sub-organ of 

the Economic and Social Council of the united Nations. The 

Economic and Social Council had the authority to implement 

the human rights obligations of the United Nations. 4 

The Commission on Human Rights, while Mrs. Eleanor 

Roosevelt was chairman, introduced an international bill of 
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rights consisting of three parts. The Commission was first to 

declare "in the nature of aspirations" what it wanted done. S 

This was the Declaration on Human Rights, whose preamble 

claimed it was to be "a conunon standard of achievement for all 

peoples and all nations." The long, twenty-eight article 

declaration enumerated "personal, civil, and political rights, 

such as the right to work, the right to social security, and 

,,6the right to education. 

The Declaration on Human Rights was to be followed by 

multinational treaties covering what Holman believed were 

internal concerns of the various countries. General George C. 

Marshall advised Holman not to worry about the Declaration on 

Human Rights since it was not legally binding on the signa

tories.? Holman, however, "feared that racial equality as set 

forth in a Covenant on Human Rights would Ultimately alter the 

existing social patterns on the American domestic scene.,,8 

His concern about the Declaration on Human Rights was based 

upon his belief that the Economic and Social Council of the 

United Nations was where "the socialists and cOlll.rnunists and 

international planners and 'do-gooders' propose to reform and 

remake the world along the lines of so-called social and 

economic equality.,,9 

The second part of the international bill of rights 

was the Covenant on Human Rights. The Covenant 

called for an enlargement of governmental powers to pro
vide for such human rights as 'healthy development of 
the child, environmental hygiene,' the right of everyone 
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to a job, fair wages, adequate housing, education and a 
continuous improvement of living conditions, goals that 
Time magazine declared could be provided for everyone only 
bYlmaking the government even more totalitarian than, say, 
the Soviet Union. IO 

The Covenant on Human Rights was one of the proposed rrulti

national treaties of the UN and "once signed and ratified by 

member states, [would have] become a legally binding instru

ment."ll The third part of the international bill of rights 

was to consist of measures of implementation. 

In February 1948, Holman was elected President of the 

ABA, thus gaining an office where his political views could be 

more easily espoused to a larger audience. In a speech before 

the California Bar Association at Santa Barbara in October 

1948, he gave his first public warning against the dangers of 

"treaty-law." "Treaty-law" was a phrase that was much used by 

amendment advocates. The Brickerites meant one of two things 

when they used this phrase. If a treaty was self-executing 

and became effective as internal law in the United States 

without the use of legislation, that was treaty-law. The 

second type of treaty-law was legislation enacted to imple

ment or enforce the provisions of a non-self-executing treaty. 

An example of the first type of treaty-law was the 

effect of the UN Charter on the outcome of Fujii vs. Califor

nia. 12 In this case California land laws prohibiting alien 

ownership of land, previously held to be valid, were over

turned because of certain provisions in the UN Charter and 

the Universal Declaration on Human Rights. Neither of these 

documents had had implementing legislation, yet they certainly 
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exerted an influence on the courts of California. It was 

feared that court interpretations of this kind might affect 

"immigration laws and other laws based upon race or national

ity.,,13 The case of Missouri vs. Holland exemplified how 

legislation was construed as making treaty-law. 14 

In 1949 Holman began writing articles in the American 

Bar Association Journal advocating an amendment to the Consti

tution pertaining to the restriction of treaty-law. A host of 

other articles ensued by several authors both for and against 

amendment. IS These propelled the issue into prominence at 

least within the ABA. 

John P. Humphrey, the director of the UN Commission 

on Human Rights, announced in 1948 that: 

Human rights are largely a matter of relationship between 
the state and individuals, and therefore a matter which 
has been traditionally regarded as being within the 
domestic jurisdiction of states. What is now being pro
posed is, in effect, the creation of some kind of supra
national supervision of ~his relationship between the 
state and its citizens. l 

The ramification of this statement was obvious to 

Moses Moskowitz, who wrote that "once a matter has become 

the subject of regulation by the United Nations, • • . 

that subject ceases to be a matter being 'essentially within 

the domestic jurisdiction of the member states. ,,,17 Holman 

and others agreed that this interpretation rendered meaning

less Article 2 of the UN Charter which prohibited UN inter

vention in matters "essentially within the domestic jurisdic

tion" of a state. The State Department in September 19S0 

accepted this interpretation in a publication that concluded 
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n • • there is no longer any real distinction between domes

tic and foreign affairs."lB 

The statements that there was no longer any difference 

between domestic and foreign affairs alarmed those who sup

ported an amendment. The alarm stemmed from the fact that they 

believed there was less constitutional control over the federal 

government's treaty-making power than over its power to adopt 

domestic law. 

Alfred J. Schweppe, then the chairman of the ABA's 

Committee on Peace and Law through the United Nations, gave 

his statement before the subcommittee hearings on February 18, 

1953. Since he was chairman of this committee, which played 

such an influential role in agitating for an amendment, his 

views deserve attention. At the beginning of his testimony, 

he agreed that the treaty clause of the Constitution was a 

Trojan horse. Besides making treaties enforceable nation wide 

(the superficial purpose of the clause), it also ushered in 

hidden possibilities akin to the hidden soldiers in the 

Trojan horse. 19 Schweppe clarified the analogy by using the 

case of Missouri vs. Holland as an example. A treaty was made 

to protect migratory waterfowl, and the result was that the 

treaty pushed state laws and the Constitution aside and allowed 

Congress to legislate in a formerly unconstitutional area. 

The possible consequences of the present treaty clause 

were pointed out by Eberhard P. Deutsch, another member of the 

ABA's Committee on Peace and Law Through the United Nations. 

He asserted that lithe United Nations Charter • • • has un
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doubtedly, under Missouri vs. Holland, already conferred on 

Congress the unlimited power to implement by legislation trea

ties on all matters, including individual rights, covered by 

that instrument. 1120 

Schweppe agreed that the Missouri vs. Holland decision, 

when viewed in conjunction with the United Nations Charter, 

could legally enable the President and two-thirds of a Senate 

quorum to take over "the entire area of internal law reserved 

to the states." 21 This could have been done under Articles 55 

and 56 of the United Nations Charter which were concerned with 

the human rights program of the UN. A treaty could be adopted 

on any of these human rights programs and the Missouri vs. 

Holland decision would allow domestic legislation to implement 

the treaty regardless of whether such legislation would have 

been constitutional prior to the adoption of the amendment. 

Next Schweppe addressed the argument that Congress, 

under the then current laws, could repudiate the internal 

effects of a treaty by legislation. It was possible that a 

majority of both Houses could pass such legislation to re

pudiate the internal effects of a treaty, but it was also 

possible that the occasion could arise whereby a two-thirds 

majority of both Houses would be necessary to pass such legis

lation over the President's veto. If a presidential veto of 

such legislation occurred, it would be much harder to repudi

ate the internal effects of the treaty than to make the treaty 

in the first place. To make a treaty, the President needed 

only the concurrence of two-thirds of a Senate quorum. 



27 

Schweppe argued that the best way to avoid unwanted internal 

effects of a treaty was to adopt an amendment that would pre

clude any treaty from becoming effective as internal law 

without legislation by Congress. This would be preferable 

to the process of repudiation described above. 

To further support their position, the Brickerites 

called upon George A. Finch, another member of the ABArs 

Committee on Peace and Law through the Unite~ Nations, who 

claimed that: 

Article VI of the United States Constitution was the 
first instance of any government declaring that treaties 
are to be the supreme law of the land. With a few minor 
exceptions, other governments have not followed the ex
ample. It is not a requirement of international law that 
treaties be enforceable as municipal law in the courts of 
the contracting parties. 22 

The Brickerites continued to clamor that our govern

ment should continue to be one of delegated and limited 

powers. Bricker, during the 1953 subcommittee hearings, 

said: 

The root of the difficulty lies in the lack of demarca
tion between domestic and international legislation. A 
linE! must be drawn beyoncl which the internationill organi
zntionB know thC'y CllTlnot PiHlfJ. The lJrdteo NntJcJl\B nholJld 
uraw the 1 inc in (1 r090J ut jon 0 f llll' C(·nf·nl] }\1:lf1cmb 1Y lIn( I 
should facilitate a jUdgement un the question by the 
International Court. The United States should draw the 
line by amendment to the Federal Constitution. 23 

The Brickerites believed that advantage had been taken of an 

alleged loophole in the Constitution. They wanted it closed 

to possible further abuse. They wanted neither the Constitu

tion to be changed nor the rights of citizens to be lost be

cause of this loophole. In their appeal for amendment, the 
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Brickerites quoted Thomas Jefferson from his "Parliamentary 

Pract.ice" : 

By the general power to make treaties, the Constitution 
must have intended to comprehend only those objects which 
are usually regulated by treaties, and cannot otherwise 
be regulated. It must have meant to except out all those 
rights reserved to the States: for surely the President 
and the Senate cannot do by treaty what th~ whole govern
ment is interdicted from doing in any way. 4 

Also frequently quoted was Charles Evans Hughes, former Chief 

Justice of the u.s. Supreme Court. 

If we take the Constitution to mean what it says, it gives 
in terms to the United States to make treaties. It is a 
power that has no explicit limitation attached to it, and 
so far there has been no disposition to find in anything 
relating to the external concerns of the Nation the limita
tion to be implied. 

. • • I have been very careful in what I have said to refer 
to the external concerns of the nation. I should not care 
to voice any opinion as to an implied limitation on the 
treaty-making power. The Supreme Court has expressed a 
doubt whether there could be any such. That is, the doubt 
has been expressed in one of its opinions. But, if there 
is a limitation to be implied, I should say it might be 
found in the nature of treaty-making power. 

If we attempted to use the treaty-making powers to deal 
with matters which did not pertain to our external rela
tions, but to control matters which normally and appropri
ately were within the local jurisdiction of the States, 
then I again say there might be grounds for implying a 
limitation upon the treaty-making power, that it is in
tended for the purpose of having treaties made relating 
to foreign affairs, and not to make law for the people 
of the United States in their internal concerns, through 
the exercise of the asserted treaty-making power. 25 

According to Hughes, there was no explicit limitation 

on the treaty-making power of the United States government. 

There might be, however, an implied limitation that treaties 

should be limited to foreign affairs and not applied to domes

tic concerns. This seemed to be compatible with, and indeed 

very similar to what Jefferson had said. The Brickerites 
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endorsed Hughes' interpretation that treaties should not be 

used to affect domestic concerns. This, in fact, was part of 

what they wanted an amendment to declare. Although Hughes' 

viewpoint was encouraging to them, they were concerned that 

the doctrine of Missouri vs. Holland and the state Depart-

mentis memorandum on the lack of distinction between domestic 

and foreign affairs completely destroyed any case for an im

plied limit on treaty power. They believed that unless they 

were able to pass an amendment, there would continue to be a 

serious doubt about whether there was any limitation on 

treaty power. 

u.s. District Court Judge Orie Phillips said that al

though dicta could be found in Supreme Court decisions 

• • • to the effect that while the treaty-making power is 
not limited by an express provision in the Constitution, 
it does not authorize what the constitution forbids and 
its exercise must not be inconsistent with the nature of 
our Government and ~he relation between the States and 
the United States. 2 

There seemed to be considerable agreement with the 

idea that the intent of the Founding Fathers was that treaties 

could not do certain things. What upset the Brickerites was 

the fact that conditions had changed since the writing of the 

constitution. After Missouri vs. Holland, there did not seem 

to be a clear limit as to what was constitutional as far as 

treaty subjects were concerned. 

A political analysis of what happened to the proposed 

amendments is necessary in order to understand why an amend

ment failed to pass the Senate. As the crucial votes on the 



30 

various proposals approached in February 1954, the Brickerites 

met with opposition not only from their old adversaries in the 

State Department and the Attorney General's staff, but from 

the White House as well. The final decision from the White 

House to oppose any and all proposed amendments was the 

determining factor in the defeat of the Brickerites in the 

Senate. 
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CHAPTER IV
 

THE POLITICAL HISTORY OF THE
 

PROPOSED AMENDMENTS
 

The first formal action of the ABA came in February 

1952, when its House of Delegates adopted a resolution that 

recommended Congress adopt a constitutional amendment that 

would read: 

A provision of a treaty which conflicts with any provi
sion of this Constitution shall not be of any force or 
effect. A treaty shall become effective as internal law 
in the United States only through legislation by Congress 
which it would enact under its delegated powers in the 
absence of such a treaty. 

According to Frank Holman, the Peace and Law Committee of the 

ABA had not studied executive and other agreements suffi 

ciently at that time to include any mention of them in this 

resolution. 

On February 7, 1952, Senator John Bricker introduced, 

with sixty-one co-sponsors, S.J. Res. 130, which was referred 

to the Senate Judiciary Committee. 2 The Judiciary Commi.ttee 

referred it to a subcommittee under the chairmanship of Sena

tor Pat A. McCarren of Nevada. 3 This subcommittee held inter

mittent hearings from May 21 through June 13, 1952. At the 

conclusion of these hearings, the Judiciary Committee pub

1ished a record of the evidence but did not recommend any 

action due to the lack of time and the upcoming congressional 
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elections of 1952. S.J. Res. 130 lapsed with the adjournment 

of Congress in the summer of 1952. 

By September 1952, the ABA had adopted a proposed 

amendment concerning executive and other agreements for Con

gress to consider. This ABA proposal read: 

Executive agreements shall not be made in lieu of trea
ties. Congress shall have the power to enforce this 
provision by appropriate legislation. Nothing herein 
contained shall be construed to restrict the existing 
power of Congress to regulate executive agreements under 
the provisions of this Constitution. 4 

By the time this proposal was adopted by the ABA House 

of Delegates, S.J. Res. 102 and 130, both of which had sec

tions on executive and other agreements, had been introduced 

in the Senate. 5 In 1952, the issue of treaty-power was of 

sufficient national interest to be put into the Republican 

Party Platform. Although John Bricker had wanted a strong 

statement supporting his ideas of amending the Constitution, 

the best he was able to get into the Platform was the state

ment that, "We [the Republican Party] shall see to it that no 

treaty or agreement with other countries deprives our citizens 

of the rights guaranteed them by the Federal Government."6 

During the ensuing presidential campaign, Clarence 

Manion, Dean of the Notre Dame Law School, was asked by the 

Republican Party's "high command" to speak on the dangers of 

treaty-law and he complied. The Brickerites, after hearing 

John Foster Dulles' Louisville speech in April 1952, and with 

Dean Manion speaking against treaty-law, and with a commitment 

in the Republican Party Platform, albeit a watered down 
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version, assumed that Dwight D. Eisenhower would support a 

constitutional nwendment to safeguard the riyhts of the Amer

ican people. As i.t turned out, Eisenhower at first seemed 

amenable to amendment but later changed his mind. The actual 

role that the proposals to amend the Constitution played in 

the presidential election campaign of 1952 was not large. 

America's role in the Korean War and Communists in Truman's 

administration were more significant.? 

The reader will recall that Bricker had already intro

duced two resolutions proposing to amend the Constitution be

fore Eisenhower was elected and one more before his inaugura

tion as President. a Eisenhower's future cabinet and staff 

were already grappling with the problem before inauguration 

day. On January 2, 1953, Dulles sent a memorandum to Governor 

Sherman Adams to ascertain whether there would be an early 

attempt to push an aro~ndment through the senate. 9 Dulles 

said that there might be a case for some amendment, but 

Bricker's amendment went too far. Dulles' main contention 

in opposition to the proposal was that it would unduly hamper 

the President in particular, and the federal government in 

general, in taking action in the field of foreign affairs. 

Dulles recommended that the administration study the matter 

further. Subsequent to this, Sherman Adams wired Jerry Per

sons in Washington and instructed Persons to tell Bricker that 

Eisenhower would like to have a personal conference with him 

before he introduced his resolution. lO Of this telegram, 

Adams has said, "That began a series of delaying actions on 



37 

the amendment that continued with interminable discussions and 

plldisagreements for the rest of that year. 

Shortly after his inauguration, Eisenhower followed 

Attorney General Herbert Brownell's suggestion and requested 

a report from the head of each department and/or agency of the 

executive branch of government concerning the possible effects 

of S.J. Res. 1 and 2 on their respective departments. 12 

Brownell had talked to Bricker, who on February 11 seemed 

anxious to get some Senate action on his resolution. Brownell, 

a few days later, sent Bricker a letter that asked him to hold 

up action on his resolution until the views of the departments 

and agencies were known. 13 

A meeting of the heads of each department met on 

February 27 at the White House to coordinate their efforts on 

the amendment. In the February 25 cabinet meeting, the Presi

dent, in the form of a memorandum, requested that the head of 

each department ask to testify before the Senate subcommittee 

on the proposec amendments. Herman Phleger, a legal assistant 

in the State Department, coordinated the testimony of adminis

tration officials heard by the subcommittee. 14 In these 

hearings, most of the executive branch officials opposed the 

proposed amendments, with Dulles and Brownell opposing amend

ment in any form. 

The subcommittee hearings on S.J. Res. 1 and 43 began 

on February 18, 1953. On that day Bricker said that besides 

the sixty-three co-sponsors of his resolution "I think about 

six or eight have told me that when it is finally put in form 
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and submitted by this committee, they will support the matter 

when it comes to the floor. nl5 Bricker also claimed that the 

resolution had widespread public support for two reasons: 

The American People want to make certain that no treaty 
or executive agreement will be effective to deny or 
abridge their fundamental rights. Also, they do not 
want their basic human rights to be supervised or con
trolled by international agencies over which they have 
no control. 16 

As more specific reasons for adopting his resolution, 

Bricker cited the Genocide Convention and the doctrine of 

Missouri vs. Holland. Opponents of the Genocide Convention 

saw it as a threat to the American freedoms of speech, press, 

and the rights of those accused of crimes. The proponents 

denied this. Both the proponents and opponents, Bricker said, 

had plausible arguments, but the Supreme Court could not con

stitutionally give an advisory opinion, so without a test 

case, one could not know for sure which argument would win. 

The Senate could have added various reservations if the Con

vention were adopted, but the International Court of Justice 

said this would have nullified the effects of ratification. 

According to Bricker, "The Senate will never be able to vote 

intelligently on the Genocide Convention until such time as 

the supremacy of the Constitution over treaties is firmly 

established, and that, of course, is the purpose of this 

amendment ... 17 

Since Herman Phleger, legal advisor to Secretary 

Dulles and coordinator of administration personnel's testimony 

before the subcommittee, was in such an influential position, 

his views deserve attention. Phleger echoed other opinions in 
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the	 administration~ that is, he claimed that the language of 

Bricker's amendment would at least hamper, if not make impos

sible, action in the field of international agreements. The 

language in the resolution did not indicate that it would 

apply solely to future agreements and treaties; possibly it 

could be interpreted to apply to all such agreements made in 

the	 past. A flood of litigation would probably develop con

cerning nearly all of our important treaties, past and future, 

should Bricker's resolution be adopted. lS Phleger concluded: 

(a)	 The executive authority would be brought into serious 
~ question by the proposed amendment, and every negotia

tion of a treaty or other international agreement 
would be clouded by doubts and uncertainties as to the 
extent of the Executive authority. This is wholly un
necessary, and the implications from such a change in 
the	 basic structure of our constitutional system would 
create a chaotic and dangerous situation without solv
ing	 any actual or imminent problem. 

(b)	 • • • The conduct of foreign affairs would be need
lessly obstructed. There is no clear need for a 
change in the treaty-making procedure. There is also 
no clear need for the proposed limitation on the 
making of so-called Executive agreements. Except for 
the relatively few arrangements and understandings 
effected by the Executive under powers vested in the 
President by the Constitution, nearly all such agree
ments are made effective under and pursuant to legis
lative authority, without changing or adding to the 
laws passed by Congress. l9 
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CHAPTER V 

ADMINISTRATION VACILLATIONS 

During the subcommittee hearings of February, March, 

and April 1953, administration personnel consistently opposed 

any amendment. This was one of the "no amendment" policy 

periods of the administration. Attorney General Brownell and 

Secretary of State Dulles, the two most influential adminis

tration members who testified, both solidly opposed any 

meddling with the traditional balance of powers between the 

executive and legislative branches of government. 

In a news conference on March 19, 1953, Eisenhower 

said that the proponents of amendment seemed to be saying that 

they wanted to amend the Constitution so that it would be im

possible to break it. This seemed to Eisenhower to be a "bit 

of an anomaly • • • you amend it in order to say that it will 

remain the same." l Although the wording of the proposals was 

unclear, Eisenhower stated that "it is one of those things 

where the President does not have to take a decision.,,2 He 

did not consider the possibility that he would play a direct 

role in the amendment process. 

At a later news conference, Eisenhower was asked 

whether the proposed amendment would affect the President's 

conduct of foreign affairs. Eisenhower answered that in the 
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opinion of Dulles, that in certain instances, the answer was 

3yes. The President said that it would definitely make 

foreign policy less flexible and that this would be a disad

vantage for the country, given the state of the world. These 

news conferences in March were the first public setbacks for 

the Bricker!tes. 4 During April, administration personnel 

then testified against the proposals before the subcommittee. 

Dulles said in his testimony that the present administration 

would not sign the UN Covenants on Human Rights and Political 

Rights for Women. The Brickerites interpreted this as a 

tactical retreat by the administration, the purpose of which 

was to nullify the immediate reasons for supporting an amend

ment; i.e., a fear that the United states might sign away 

rights guaranteed in the Constitution by becoming a party to 

these UN treaties. 

In reaction to administration moves, the Brickerites 

changed their tactics. They no longer emphasized "The reck

less and misguided usurpations of Presidents Roosevelt and 

Truman; now, even a Man of Good will could not be trusted in 

the White House."S A quote, attributed to Thomas Jefferson, 

that epitomized this new attitude was embraced by the 

Brickerites: "In questions of power, let no more be said of 

confidence in man, but bind him down from mischief by the 

chains of the Constitution. n6 

Reacting to the new strategy of the Brickerites, the 

administration pressured some senators to reevaluate their 

positions regarding support for the proposed amendments. A 
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few co-sponsoring senators decided to take a second look at 

S.J. Res. 1 before giving it their unqualified support.? 

Senator Willis Smith of the subcommittee stated that "there 

were reports that the Administration's stand would put enough 

pressure on Senators to prevent adoption of the resolution.,,8 

Senator William Langer of North Dakota, Chairman of 

the Senate Judiciary Committee and the hearings subcommittee 

and an early advocate of the amendment, reversed his position 

and voted against reporting S.J. Res. lout of committee 

favorably. He filed a separate dissent with Senate Report 412 

on June 25, 1953. The reasons for his vote were: 

. I have been informed that efforts are being made by 
the majority leader and some members of the administra
tion to work out a compromise text on this matter which 
would be acceptable both to the administration and to the 
proponents of this resolution. • . • 

While I recognize the dangers which have alarmed the 
proponents of this legislation, I have no desire to see 
a remedy effected which might prove worse than the ill 
sought to be cured. It was my hope, therefore, that a 
measure might be worked out on which we could have assur
ances from the Chief Executive, or the members of his 
Cabinet directly affected by such an amendment, that the 
proposed amendment would not adversely affect the conduct 
of the foreign relations of the United States, nor ad
versely affect the present separation of powers between 
the legislative and the executive branches. 

• • • This amendment so vitally affects the operation of 
the office of the President and the whole executive branch 
that it seems to me desirable to make every attempt to 
reach an accord which will prove satisfactory to the Chief 
Executive and to the proponents of the resolution. 9 

Senate Report 412 reported S.J. Res. lout of com

mittee favorably by a vote of 9-5. All of the nine yea votes 

carne from co-sponsors of the resolution and included five 

Republicans and four Democrats. The minority report consisted 
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of two Republicans and three Democrats. The two Republicans 

voting for the minority report were Senators LanCjer and 

Alexander Wiley of Wisconsin. Wiley was, at that time, Chair

man of the Senate Foreign Relations Committee. The votes of 

Senators Langer and Wiley were indicative of the Republican 

split on the amendment. 

Following the committee report, Majority Leader Robert 

Taft continued to work for some compromise wording acceptable 

to both the Brickerites and the administration. This attempt 

at compromise was doomed to failure. During the summer of 

1953 it looked as though the administration might agree to an 

amendment that declared that the Constitution was paramount 

over treaties but that would not adversely affect the foreign 

affairs of the country. It proved to be impossible to hammer 

out compromise language that would satisfy both the adminis

tration and the ardent Brickerites. 

The administration changed its previous stand on the 

issue by July 1953, two and one-half months after the conclu

sion of the subco~mittee hearings. It appeared to be a polit

ical detriment to maintain a "no amendment" policy. The 

American people felt that there was some danger to the in

violability of the Constitution and the Bill of Rights. The 

press reported the events, especially the hearings, and the 

American public, confused about the issue, believed that if 

all those senators (the sixty-four co-sponsors) saw a danger, 

then there must be something to it. lO 

Secretary of Agriculture Ezra Taft Benson, who had 
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been doing a lot of traveling, had seen "an apparent universal 

support for the Bricker amendment. Personally, I feel," he 

said, "that from a political standpoint at least, it is a 

serious mistake for us to press further opposition to the 

amendment. ,,11 

Eisenhower stated in July 1953, that he would agree to 

an amendment that stated simply that a treaty cannot "circum

vent or supersede the Constitution" in order to quiet the 

fears of the Americans about their rights. 12 In the same news 

conference, he said that he would "never agree to anything 

that interfered with the constitutional and traditional sep

aration of powers between the departments.,,13 Eisenhower also 

told the public that Brownell was then working with various 

members of Congress on wording that would be acceptable to 

both Congress and the administration. 

Eisenhower had changed his position on the issue. In 

early 1953 he had maintained that the President had no role 

to play in the amendment process. By summer, he said that he 

would support an amendment that stated simply that no treaty 

could override the Constitution, but that he would oppose any 

amendment that would upset the traditional balance of powers. 

These were his public statements. Privately, he continued to 

oppose any amendment. On March 27, 1953, one day after a 

press conference, he wrote to Edgar Eisenhower that he saw no 

point in amending the Constitution to say the same thing that 

it did already. He wrote, the Constitution should not be 
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changed, " ••• I want no amendment.,,14 lIe reiterated this 

opinion in the cabinet meeting of ApriJ 3, 1953. In the 

July 3 cabinet meeting, he revised this to sound more like his 

public views; i.e., he thought an amendment was unnecessary, 

but "a reiteration of the paramountcy of the Constitution 

could be accepted. ,,15 

On Tuesday, July 21, 1953, Clarence Manion, Dean of 

the Notre Dame Law School, spoke to Attorney General Brownell 

about the Bricker amendment. 

Dean Manion advised the Attorney General that the people 
of the country were so aroused over the Administration's 
attitude of no amendment that criticism of the Adminis
tration would mount during the intervening months if its 
attempts to stall any amendment continued. 16 

According to Holman, the administration, in order to avoid 

these charges of stalling, supported Senate Majority Leader 

William F. Knowland's substitute amendment which was offered 

just before the congressional recess. The amendment was sub-

m.itted on July 22, 1953. This was done "without Senator 

Bricker's knowledge, in his absence, and without his being 

consulted by anyone, he still supposing that the whole matter 

was going over to January 1954." 17 

In a White House press release of the same date, 

Eisenhower expressed his "unqualified support" for the resolu

tion. The resolution provided: 

that treaties and executive agreements shall not violate 
the Constitution, and that the courts may so declare; 
that in the future the Senate shall vote on treaties by 
recorded yeas and nays • • . and that the Senate may in 
each instance, when considering the ratification of a 
treaty, if it so determines, provide that it shall not be 
effective as internal law save by congressional action. lS 
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The President also said that previous proposals would have 

altered the traditional power of the executive to carry out 

foreign policy, but that. this one would not. Eisenhower haa 

become actively involved in the amendment process. Contrary 

to his previous statement that the President did not need to 

make a decision regarding amendments, he had definitely taken 

a side by July 1953. 

The Brickerites saw this whole episode as merely a 

face-saving device used by the administration to quell nega

tive public opinion. Dulles had retreated from his previous 

stand of supporting, or at least appearing to support, an 

amendment. His 1952 Louisville speech had been interpreted 

by some as an indication that he would support an amendment 

to protect the country and its citizens from the dangers of 

treaty-law that he had pointed out in that speech. Dulles 

admitted that the Brickerites had performed a patriotic duty 

in calling public attention to the issue. They had, in fact, 

altered the treaty policy of the United States. In 1953, the 

administration no longer planned to sign either the Covenant 

on Human Rights or the Convention on Political Rights for 

Women. 19 Heretofore, Dulles had been a supporter of the UN 

"Human Rights ll program; i.e., he had supported the Genocide 

Convention and the above two documents. As further evidence 

that the Know1and substitute was offered merely to stave off 

negative public opinion, the Brickerites pointed out that not 

even Senator Know1and supported his amendment in the Senate in 

1954. 20 The administration was also non-supportive of the 
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Knowland substitute in 1954. 

In December 1953, Sherman Adams set up a conference 

between the President, Dulles, and Brownell to consider a new 

draft proposal. Brownell was prepared to submit a proposal 

that stated no treaty could become effective as internal law 

without legislation, but would not affect the President in 

dealing with purely international concerns. 2l The President 

was ready to agree so that Bricker could have his name on 

something, but he made it clear that it could not weaken the 

powers of the President. 

On January 7, 1954, Bricker met with Eisenhower and 

Dulles at the President's residence. An agreement was reached 

but Bricker backed out of it. A few days after the meeting, 

Bricker telephoned Brownell from Ohio and said that "he [had] 

found a philosophical difference between what he believed and 

what the administration believed.,,22 Consequently, he decided 

to offer the "which clause" and on this point he would not 

compromise. The "which clause" stipulated that a treaty could 

become effective as internal law "only through legislation 

which would be valid in the absence of treaty." Brownell at

tributed this about-face to Holman, with whom Bricker had 

purportedly talked in Ohio. 23 Senators Eugene Millikin, 

Leverett Saltonstall, and Knowland all urged the administra

tion to iron out the differences with Bricker. The President, 

referring to the "which clause," said that there was a matter 

of principle beyond which he would not go. Concerning Holman, 

Eisenhower said that he seemed determined "to save the United 
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States from Eleanor Roosevelt," who was Chairman of the UN 

Human Rights Cornmission. 24 The point was that the Brickerites 

were opposed to nearly everything that was proposed by the 

Human Rights Commission on the grounds that Americans' rights 

would have been endangered if the UN proposals had been 

adopted. Eisenhower did agree to attempt one more talk with 

Bricker. 

During January 1954, Eisenhower expressed more than 

one view on the Bricker amendment. In a letter to John J. 

McCloy, he said that an amendment that merely reaffirmed what 

the Constitution said might be the best way to alleviate the 

fears of the people concerning their rights. 25 In a follow-up 

letter, he stated that a mere tactical defeat of the proposed 

Bricker amendment could result in a stronger force that next 

time could result in passage of the potentially damaging pro

posal. 26 The implication was the same as in the first letter; 

it would be better to support an emasculated resolution that 

would not alter anything materially but would quiet the fears 

of the people than either to offer no amendment at all and 

suffer the consequences of negative public opinion or have a 

strongly worded amendment passed. 

When Congress began its session in January 1954, 

Bricker was anxious to pass his amendment. The administra

tion was, however, still opposed to his resolution. Erwin N. 

Griswold, Dean of the Harvard Law School, wrote to Gen. Robert 

Cutler on January 6, 1954, that: 
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If he [Eisenhower] regards the presidency as a trust, 
••• I am sure he does not want to see it sharply im
paired during his term of office. • • • There can be no 
doubt that the president would be sharply subordinated 
if the Bricker Amendment ever became part of the Consti
tution. 27 

Griswold also wrote the President a similar letter that said 

that he would be remembered for selling out the Constitution 

if he gave in to Bricker. 28 More specifically, he would be 

held responsible for allowing the powers of the President to 

be diminished in the field of foreign affairs. Shortly after 

receiving this letter, Eisenhower expressed the simi.lar view 

that the administration should not sellout the executive 

power by agreeing to the "which clause.,,29 He still favored 

some amendment to quiet public opinion, but would not allow 

it to contain the "which clause.,,30 In his January 13 news 

conference, he maintained that he would still support a simple 

amendment that stated: 

any kind of international agreement that contravened any 
article of our Constitution should be null and void • • • 
that the Senate could, whenever it chose, include in its 
approval that anything in that treaty affecting the in
ternal affairs of the united states could become effective 
only by an act of Congress. 3l 

At this time Sherman Adams depicted Eisenhower as 

"thoroughly disgusted" with the Brickerites. 32 Their propo

sals were viewed by Eisenhower as attempts to change the ex

isting constitutional basis of executive power. He wrote 

Senator Knowland on January 25, 1954, following a favorable 

report of the Bricker amendment out of committee, that: 

I am unalterably opposed to the Bricker Amendment as re
ported by the Senate Judiciary Committee. It would so 
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restrict the conduct of foreign affairs that our country 
could not negotiate the agreements necessary for the han
dling of our business with the rest of the world. • • • 

Adoption of the Bricker Amendment in its present form by 
the Senate would be notice to our friends as well as our 
enemies abroad that our country intends to withdraw from 
its leadership in world affairs •••• It would impair 
our hopes and plans for peace•••• 

I fully subscribe to the proposition that no treaty or 
international agreement can contravene the Constitution. 
• • • So that there can be no question on this point, I 
will gladly support an appropriate amendment that will 
make this clear for all time. 33 

By this time, Eisenhower was looking for a way to de

feat the Brickerites. As he had said earlier, he felt that 

the defeat must not be by a narrow margin. He wrote, "We must 

arrange that the defeat is conclusive and that the battle will 

not again be opened, at least in our time. ,,34 Exactly how he 

planned to accomplish this varied from time to time. 

In a conference held on January 24, at the Mayflower 

Hotel, Senators Homer Ferguson of Michigan and Eugene Millikin 

of Colorado represented the administration; Senator Knowland 

was not present, although it had been planned that he would 

attend. Senator Bricker was accompanied by Frank Holman and 

Charles Webb, Bricker's legislative assistant. Senators 

Walter F. George and Pat McCarren were also present to lend a 

look of bipartisanship to the meeting. Most of the time was 

spent discussing various versions of the Bricker amendment. 

Special consideration was given to the possibility of elimi

nating the "which clause." Time was spent speculating on who 

would support an amendment without the "which clause." The 

idea of amending the supremacy clause of the Constitution 
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(clause 2 of Article VI) was also entertained. The meeting 

ended with no agreement. Bricker, however, took the Ferguson

Knowland proposal under advisement. 35 This proposal simply 

stated that treaties must be made pursuant to the Constitution. 

It also provided that there be a roll call vote in the Senate 

when voting on approval of a treaty. 

After this meeting and the January 25 letter from 

Eisenhower to Knowland, the administration pressed Bricker to 

accept the Ferguson-Knowland proposal. 36 Finally, on Jan

uary 31, 1954, on Washington television, Bricker announced 

that he would accept and support the Ferguson proposal on the 

condition that the administration would do the same. On Mon

day, the next day, Eisenhower announced that he would not 

support the proposal. 37 The Brickerites believed that the 

administration had been deceitful. First they had succeeded 

in getting Bricker to drop the advocacy of his own amendment 

and then the administration had withdrawn support for their 

own suggested amendment. 

On January 26, 1954, Senator Knowland held a press 

conference and released to the press the January 25 letter 

from the President in which Eisenhower expressed that he was 

"unalterably opposed to the Bricker Amendment as reported by 

the Senate Judiciary Committee." Bricker was upset about the 

episode since the letter was unfavorable to his amendment. 

Even the President did not know that Knowland was going to 

release the letter to the press. 

Senator George, meanwhile, had worked on a substitute 
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amendment and had given a copy both to the Senate Democratic 

Leader Lyndon B. Johnson, and to the Senate Majority Leader 

William F. Knowland. 38 Knowland took a copy to the White 

House. Knowland said that the President was not enthusiastic 

about the George substitute, but finally after a good deal of 

discussion, "agreed, ••. or Cl.t least I felt he agreed ••• 

to accept it."39 . The George substitute left out the "which 

clause," which was one of the reasons Knowland and George be

lieved that the administration would at least not oppose it, 

if not support it. George continued under this assurr~tion 

while Knowland found out that Brownell had convinced Eisen

hower to oppose it. The White House liaison men with the Con

gress, under orders from the ~~ite House, openly opposed this 

proposal. Knowland reported that, "In the meantime, I had 

played some part in convincing Senator Bricker that he should 

willingly perreit, without a major fight, his amendment to be 

changed and the George substitute accepted.,,40 On February 17, 

1954, the Senate rejected the "which clause" by a vote of 

44-43. 41 On February 25, the Senate then defeated Bricker's 

last try on S.J. Res. 1 by a vote of 42-50. 42 

Knowland found himself in an embarrassing situation. He 

had led Bricker and George to believe that the White House 

would, at the very least, not oppose the George substitute. 

This turned out not to be the case at all. Knowland, when 

the Senate considered the George proposal, left his seat, the 

one that the Senate Majority Leader occupies. Knowland later 

said, "I didn't want my position to be considered as an offi



55 

cia1 Republican Conference point of view."43 As late as the 

Columbia oral history interview in 1967, Knowland still did 

not know what information had turned Eisenhower against the 

proposal. 

The earlier defeat of Bricker's S.J. Res. 1 caused his 

followers to support the George proposal. On February 26, it 

received 60 yea votes and 31 nay votes. 44 A change of one 

vote would have given it a two-thirds majority in the Senate. 

It is by no means certain whether it would have received 

enough votes in the House of Representatives to have been 

submitted to the states for ratification. 
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CHAPTER VI 

RESULTS OF THE BRICKERITE MOVEMENT 

The Brickerites did not prevail in their attempt to 

amend the constitution. Although the issue did arise chron

ically, "after its defeat in the 1954 session, [it] never 

became a subject of formal congressional debate during my 

[Eisenhower] time in the White House."l The opposition to 

amendment by the Eisenhower administration was primarily re

sponsible for the defeat of the proposals in the Senate. Once 

the administration had decided to oppose the proposals, its 

actions were consistent with its stance excluding the offering 

of the Knowland substitute in July 1953. This substitute was 

offered in response to perceived public support for some kind 

of amendment. Its purpose was to keep public opinion for 

amendment from becoming anti-administration because of the 

administration's previous "no amendment" policy. 

With sixty-four co-sponsors, it would appear that 

S.J. Res. 1 would surely pass the Senate, but many of the 

senators attached their name to it only to assure that the 

matter received Senate attention. Many senators were not 

agreeing to that particular proposal~ in fact, the final 

wording of the resolution was not worked out until after the 

hearings were held on it. The point was that not all of the 
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co-sponsors were obligated to vote for any particular version 

of the Bricker proposals. The co-sponsors, after forcing con

sideration of the proposals in the Senate, were not all con

vinced of the necessity of amendment in the end. 

Despite the fact that no amendment resulted from their 

campaign, the Brickerites could claim some accomplishments. 

The Genocide Convention was killed in committee. In the sub

committee hearings, Dulles said that he was authorized to 

state: 

• • • while we shall not withhold our counsel from those 
who seek to draft a treaty or covenant on human rights, 
we do not ourselves look upon a treaty as the means which 
we would now select as the proper and most effective way 
to spread throughout the world the goals of human Liberty 
to which this nation has been dedicated since its incep
tion. We therefore do not intend to become a party to 
any such covenant or present it as a treaty for consid
eration by the Senate. 2 

Dulles said substantially the same thing regarding the Conven

tion on Political Rights for Women. He also stated that the 

present administration would see to it that the Senate would 

receive every opportunity to "advise" on treaties and other 

agreements. This would keep the Senate from having to choose 

"between adopting treaties it does not like or embarrassing 

our international position by rejecting what has already been 

negotiated out with foreign governments."3 Neither Bricker 

nor other stalwarts of the movement were satisfied with these 

results. They continued to offer resolutions to amend the 

Constitution but met with quickly declining success in at

tracting Senate support. After the defeat of the George sub

stitute, the Brickerites never developed another significant 
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CHAPTER VII 

CONCLUSION 

The significance of the Brickerite movement becomes 

apparent when viewed as merely one facet of a conservative 

reaction to internationalism, UNism, and the growth of presi

dential power that grew out of World War II and the Cold War. 

Alfred Kelly and Winfred Harbison report that Cold War crisis 

psychology and security concerns resulted in a decade of con

lservative reaction to the Cold war. The results of this 

reaction were the Republican Party victory in the 1946 con

gressional elections, the first in nearly twenty years; the 

Taft-Hartley Labor Relations Act of 1947; the McCarran, or 

Internal Security, Act of 1950; and the McCarran-Walter IITIDi

gration Act of 1952. All of these were supported by many 

Republicans and several southern Democrats. This author would 

add the Brickerite movement to this list of effects of the 

conservative reaction. 

Keeping in mind this conservative reaction, the ori 

gins of the Brickerites' isolationism can be brought into 

focus. They had had enough of the internationalism of 

Franklin Roosevelt and Harry Truman. The Yalta and Potsdam 

agreements were particularly influential on those who demanded 

congressional control over the making of executive agreements. 
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The Korean conflict, a strong, protracted military action 

begun and continued without a declaration of war by Congress, 

struck a responsive chord in the potential supporters of the 

Brickerite movement. The predominant concern was the question 

of who should control the foreign policy of the United States, 

the President and the executive branch of government, or the 

Congress. Those who were upset about Yalta, Potsdam, and 

Truman's pOlicies in Korea wanted congressional centrol. 

The Steel Seizure Case brought the issue of control of 

the government and the country closer to home. Truman seized 

the United States steel industry in 1952 in order to avert the 

potentially damaging effects of a strike on the prosecution of 

the war in Korea. The Supreme Court struck down this action 

as unconstitutional, contending that there was "no statute 

that expressly authorizes the President to take possession of 

property as he did here.,,2 The Court rejected the thesis that 

presidential prerogative had expanded in the "national emer

gency" of the Korean War. The Steel Seizure Case was cited 

frequently by the Brickerites as an indication of the dan

gerous developments in the United States government toward 

presidential control and the proportional loss of power by 

the Congress. 

The Brickerite movement also contained an anti-UN ele

ment. The Brickerites were concerned lest the UN treaties 

become the harbingers of change with relation to internal 

social and racial policies of the several states of the United 
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States. Examples that have been cited in this paper include 

the concern over the Human Rights Program of the UN and the 

Fujii case in California concerning alien land laws and the 

UN Charter. 

In general, the effects of the Brickeri.te movement 

were not large. Although they were successful in keeping the 

Eisenhower administration from becoming a party to the UN's 

Human Rights Program, they were unsuccessful in their attempts 

to wrest power from the executive branch with respect to 

foreign affairs. The social changes that were feared occurred 

in spite of the efforts of the Brickerites. Treaties were not 

to be the vehicles for social and racial change in the United 

States in the 1950s and 1960s as the Brickerites had feared. 

The Fourteenth Amendment to the United States Constitution 

became the legal weapon for promoting changes in segregation 

and other racially oriented laws within the several states of 

the Union. The Brickerites misread the origins of the dramatic 

social changes to take place in the 1950s and 1960s. The 

impetus came not from the UN, but from within the country 

itself. From an historical perspective, the Brickerites were 

an important case because they nearly garnered enough strength 

to affect the distribution of power among the three branches 

of government which would have had a more lasting effect than 

what they actually accomplished. 
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S.J. Res. 130 (820 Cong.) 
(1952) 

"Section 1. No treaty or executive agreement shall be 
made respecting the rights of citizens of the United States 
protected by this Constitution, or abridging or prohibiting 
the free exercise thereof. 

"Sec. 2. No treaty or executive agreement shall vest in 
any international organization or in any foreign power any of 
the legislative, executive, or judicial powers vested by this 
constitution in the Congress, the President, and in the courts 
of the United States, respectively. 

"Sec. 3. No treaty or executive agreement shall alter or 
abridge the laws of the United States or the Constitution or 
laws of the several States unless, and then only to the extent 
that, Congress shall so provide by Act or joint resolution. 

"Sec. 4. Executive agreements shall not be made in lieu 
of treaties. 

"Executive agreements shall, if not sooner terminated, 
expire automatically one year after the end of the term of 
office for which the President making the agreement shall have 
been elected, but the Congress may, at the request of any 
President, extend for the duration of the term of such Presi
dent the life of any such agreement made or extended during 
the next preceding Presidential term. 

"The President shall publish all executive agreements ex
cept that those which in his judgment require secrecy shall 
be submitted to appropriate committees of the Congress in lieu 
of publication. 

"Sec. 5. Congress shall have power to enforce this arti
cle by appropriate legislation." 
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S.J. Res. 1 (83d Cong.) 
(1953) 

"Section 1. A provision of a treaty which denies or 
abridges any right enumerated in this Constitution shall not 
be of any force or effect. 

"Sec. 2. No treaty shall authorize or permit any foreign 
power or any international organization to supervise, control, 
or adjudicate rights of citizens of the United States within 
the United States enumerated in this Constitution or any other 
matter essentially within the domestic jurisdiction of the 
United States. 

"Sec. 3. A treaty shall become effective as internal law 
in the United States only through the enactment of appropriate 
legislation by the Congress. 

"Sec. 4. All executive or other agreements between the 
President and any international organization, foreign power, 
or official thereof shall be made only in the manner and to 
the extent to be prescribed by law. Such agreements shall be 
subject to the limitations imposed on treaties, or the making 
of treaties, by this article. 

"Sec. 5. The Congress shall have power to enforce this 
article by appropriate legislation." 
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S.J. Res. 43 (83d Cong.) 
(1953) 

"Section 1. A provision of a treaty which conflicts with 
any provision of this Constitution shall not be of any force 
or effect. 

"A treaty shall become effective as internal law in the 
United States only through legislation which would be valid 
in the absence of treaty. 

"Executive agreements shall be subject to regulation by 
the Congress and to the limitations imposed on treaties by 
this article. 

"Sec. 2. The Congress shall have power to enforce this 
article by appropriate legislation." 
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Revised Version of S.J. Res. 1 (B3d 
Cong.), as Proposed by the Commit

tee on the Judiciary 
(1953) 

"Section 1. A provision of a treaty which conflicts with 
this Constitution shall not be of any force or effect. 

"Sec. 2. A treaty shall become effective as internal law 
in the United States only through legislation which would be 
valid in the absence of treaty. 

"Sec. 3. Congress shall have power to regulate all exec-· 
utive and other agreements with any foreign power or inter
national organization. All such agreements shall be subject 
to the limitations imposed on treaties by this article. 

"Sec. 4. The Congress shall have power to enforce this 
article by appropriate legislation." 
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Knowland Substitute 
(July 22, 1953) 

"Section 1. A provi.sion of a treaty or any other inter
national agreement which conflicts with the Constitution shall 
not be of any force or effect. The judicial power of the 
United States shall extend to all cases, in law or equity, in 
which it is claimed that the conflict described in this amend
ment is present. 

"Sec. 2. When the Senate consents to the ratification of 
a treaty the vote shall be determined by yeas and nays, and 
the names of the persons voting for and against shall be 
entered on the Journal of the Senate. 

"Sec. 3. When the Senate so provides in its consent to 
ratification, a treaty sharI become effective as internal law 
in the United States only through the enactment of appropri
ate legislation by the Congress." 
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George Substitute 
(Jan. 27, 1954) 

"Section 1. A provision of a treaty or other interna
tional agreement which conflicts with this Constitution shall 
not be of any force or effect. 

"Sec. 2. An international agreement other than a treaty 
shall become effective as internal law in the United States 
only by an act of the Congress." 
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Ferguson-Knowland Substitute 
(Feb. 2, 1954) 

"Section 1. A provision of a treaty or other interna
tional agreement which conflicts with this Constitution shall 
not be of any force or effect. 

"Sec. 2. Clause 2 of article VI of the Constitution of 
the united States is hereby amended by adding at the end 
thereof the following: 'Notwithstanding the foregoing pro
visions of this clause, no treaty made after the establish
ment of this Constitution shall be the supreme law of the 
land unless made in pursuance of this Constitution.' 

"Sec. 3. On the question of advising and consenting to 
the ratification of a treaty the vote shall be determined by 
yeas and nays, and the names of the persons voting for and 
against shall be entered on the Journal of the Senate." 

--------------------- ... ~'..._-_·i:!1..~..2t"'."'i>~'\i:$i;_'O;!,;_>c"fo"_..G,.i;,!,,';.;.~,';,;,,;i"' ......~'rfl& ! 
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